Information for public authorities
Aboriginal and Torres Strait Islander Cultural Rights
Requirements for public authorities

The Human Rights Act 2004 (ACT) (HRA) protects
the distinct cultural rights of Aboriginal and
Torres Strait Islander peoples in the ACT.

The HRA requires public authorities to:
•
•

The HRA preamble recognises that:
Although human rights belong to all individuals,
they have special significance for Aboriginal and
Torres Strait Islander peoples – the first owners of
this land, members of its most enduring cultures,
and individuals for whom the issue of rights
protection has great and continuing importance.

Public authorities must properly consider
Aboriginal and Torres Strait Islander cultural
rights when they deliver services, engage
with the public, make decisions and develop,
implement or review new projects or policies.
All ACT government directorates and
government agencies are public authorities for
the purposes of the HRA.

Protecting distinct cultural rights
Section 27(2) of the HRA says:
Aboriginal and Torres Strait Islander peoples hold
distinct cultural rights and must not be denied
the right to maintain, control, protect and
develop their:
•
•
•
•

act consistently with human rights
properly consider relevant human rights
when they are making decisions.

Aboriginal and Torres Strait Islander cultural
rights are relevant in many areas of public life
including:
•
•
•
•
•
•
•

cultural heritage and distinctive spiritual
practices, observances, beliefs and teachings
languages and knowledge
kinship ties
have their material and economic
relationships with the land and waters,
and other resources with which they have
a connection under traditional laws and
customs, recognised and valued.

education
employment
health
housing and infrastructure
the justice system
child protection
land and natural resource management.

Like other human rights, Aboriginal and Torres
Strait Islander cultural rights may be limited or
balanced with other rights, if the limitation is
lawful, reasonable and proportionate under s28.
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Where is this right relevant?

For further information about how the HRA
defines public authorities, see our factsheet on
public authorities:

The actions of public authorities can both
promote and limit rights.

hrc.act.gov.au/humanrights/
guides-and-publications/
detailed-information-enshrined-rights/

Section 27(2) could be raised in regard to
activities that:
•

Remedies

•

A person who alleges that a public authority
has breached a human right, including s
27(2), can apply to the ACT Supreme Court
for relief (s 40C). A proceeding against a
public authority for a breach of a human
right must be brought within one year of
the date on which the alleged unlawful
conduct took place. However, the Supreme
Court can extend that period if it considers
it is fair to do so.

•

•
•

Only the person who alleges that he
or she is or would be the victim of the
alleged human rights breach by the public
authority can bring proceedings. Relatives
of a victim may also be able to bring a claim
– for example, where a complaint is made
about the victim’s death, or where the
victim is a child.

•

•

•

A person may also rely on human rights,
including s 27(2), in other legal proceedings
in ACT courts and tribunals – for example,
in an administrative action against a public
authority under the Administrative Decisions
(Judicial Review) Act 1989 (ACT).
Human rights arguments can also be
relied upon as part of a defence to criminal
prosecution or as part of civil proceedings
in ACAT, including care and protection,
tenancy, discrimination or guardianship
hearings.
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limit or prohibit communication in an
Aboriginal or Torres Strait Islander language
limit the sharing or teaching of information
by Aboriginal and Torres Strait Islander
people about their language, beliefs
or culture
limit the ability of Aboriginal and Torres
Strait Islander people to take part in a
cultural practice
interfere with their distinct cultural practices
fail to recognise the rights of Aboriginal and
Torres Strait Islander children and young
people to learn and be connected to their
culture and to maintain kinship ties to the
community
fail to consult with Aboriginal or Torres
Strait Islander peoples about decisions that
affect them
regulate the conduct of commercial activities
on the traditional lands, water or resources of
Aboriginal people in the ACT
interfere with the relationship of Aboriginal
and Torres Strait Islander people to land,
water and resources.

How can we protect and promote
rights?

Case study: unlawful segregation in
Bimberi

Protecting and promoting Aboriginal and Torres
Strait Islander cultural rights improves service
delivery for clients and employment practices for
staff. It also helps build strong relationships with
Aboriginal and Torres Strait Islander
communities in the ACT.

In 2019, the ACT government formally
apologised to an Aboriginal youth who
complained that they had been unlawfully
segregated for two months at the Bimberi
Youth Detention Centre.

Public authorities can better protect and
promote Aboriginal and Torres Strait
Islander cultural rights by:

The young person brought proceedings in
the ACT Supreme Court claiming their human
rights were breached.

•

The young person also claimed their cultural
rights were denied with the removal of
cultural items including Indigenous artwork
and Indigenous written materials.

•

•

•

•

•

•
•

providing compulsory cultural awareness and
cultural competency training for staff
embedding Aboriginal and Torres Strait
Islander cultural rights in frameworks, policies
and practices
promoting Aboriginal and Torres Strait
Islander cultural rights in publications and
other communications
properly considering Aboriginal and Torres
Strait Islander cultural rights when making
decisions
providing more education in schools about
Aboriginal and Torres Strait Islander history,
culture and languages
actively engaging and consulting with
traditional owners and Aboriginal and Torres
Strait Islander communities and leaders
through the Aboriginal and Torres Strait
Islander Elected Body or the United
Ngunnawal Elders Council (UNEC)
holding a welcome to country ceremony at
events and launches
complying with Aboriginal and Torres Strait
Islander cultural rights as a minimum service
standard.

The government apologised to the young
person for their experience in custody, and
for Bimberi staff removing their Indigenous
artwork and copies of the Koori Mail from their
cell. The government also acknowledged that
removing the items had distressed the young
person, who had used painting as a form
of therapy.
The young person withdrew the lawsuit
having received the apology and an assurance
from the government that their experience
at Bimberi would help inform the better
treatment of future detainees.
The young person’s lawyer said his client’s
primary concern was ensuring that no other
young detainee would have to experience
what they went through, and that their
experience would bring about systemic
change.
The young person has since been released
from detention.
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Case study: courts must consider
cultural rights

She was desperate to see her kids and
tried to get back care of her children, but
her family lawyer advised her that if she
remained homeless, she couldn’t get her
kids back.

The Victorian Supreme Court confirmed
that courts must consider the cultural
rights of Aboriginal people when
making decisions in relation to an
Aboriginal person’s request to be heard
in the Koori Court (Cemino v Cannan and
Ors [2018] VSC 535).

When she applied for public housing, she
was told by Housing ACT that they would
only approve her for a one-bedroom home,
as she did not then have formal care of her
children and under their policy, she would
not be given a larger property.

The Victorian Koori Court is less formal and
is guided by Aboriginal cultural practice.
Mr Cemino wanted to go before his elders
in the Koori Court, where he would have felt
more comfortable discussing circumstances
around his actions, including the recent
passing of his mother.

Housing ACT placed her application on the
high needs waiting list, which had a waiting
time of 622 days. They did not see her
needs as urgent enough to approve her for
the priority waiting list, which had a waiting
time of 153 days.

The Magistrates Court initially refused
this transfer, but on appeal the Supreme
Court found the Magistrates Court had
not sufficiently considered cultural rights
and had failed to interpret the relevant
legislative provisions consistently with
these rights.

Sienna got in touch with Dhurrawang
Aboriginal Human Rights Program at
Canberra Community Law. Dhurrawang
advocated to Housing ACT for Sienna and
her children’s human rights; to have their
rights as children and family protected;
and their rights as Aboriginal peoples to
maintain, control, protect and develop their
cultural heritage, knowledge and kinship
ties respected. Dhurrawang argued that as
the children’s only Aboriginal parent, Sienna
had distinct rights and obligations to ensure
that her children maintained their cultural
rights. As a woman who had experienced
family violence, she also had rights to be
believed and protected in accordance with
Housing ACT’s domestic violence policy.

Case study: cultural rights in housing
Sienna is an Aboriginal woman who was
living in a violent relationship with the
father of her children in the ACT. She was
told by child protection services that if her
children continued to be exposed to the
violence perpetuated by her partner, the
children would be removed from their care
and placed in foster care.

Housing ACT were convinced by these
submissions. They approved Sienna for
a three-bedroom home and placed her
application on the priority housing list. She
was housed within five weeks and was able
to obtain full custody of her children.

Her partner refused to move out of the
family home, so Sienna made the very
difficult decision to move out and leave the
children with him so that they would not be
placed in foster care. She became homeless
and was living in her car.
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Checklist for human rights compliance

2.2 Will the decision or action limit any of
these human rights?

This checklist can help to ensure that the
decisions and actions of public authorities are
human rights compliant.

If it does limit rights, keep a record on file of how
the human right is interfered with or limited.

Step 1: What is your decision or action?

Remember that failing to take into account or
take action may be a breach of a right, if there
is a positive obligation on a public authority to
preserve the right.

1.1 What is the objective of the decision
or action?
Think about what you want to achieve with the
decision or action. Why is the decision or action
being taken? What is the purpose?

Step 3: Is the limitation on rights
reasonable?
For most of the rights in the HRA, a decision or
action that restricts a right does not necessarily
mean that it will be incompatible with the HRA.
For example, if a restriction has a legitimate aim
(such as public safety or public health) and does
not go further than necessary to protect this
aim, then it is likely that it will be compatible
with the HRA.

1.2 Who will be affected by the decision
or action?
Look at the objective you are trying to achieve.
Think about the individuals or groups of people
who will be affected by the decision or action.
1.3 Have the groups or individuals likely to
be affected been consulted?

3.1 Is there a legal basis for the restriction?

Think about consulting with those who will be
affected by the decision or action.
Any consultation should be documented.

Any restriction on human rights must have a
legal basis. It must be set out in legislation or
subordinate legislation, such as regulations.

Step 2: Does the decision or action engage
human rights?

3.2 Does the restriction have a
legitimate aim?

2.1 Look at the list of human rights on page
six of this fact sheet or in part three of
the HRA. Does your decision or action
fall into any of the areas covered by
the rights in the HRA?

If you are restricting rights, you need to identify a
legitimate aim for doing this. This might include
public safety, protecting the rights or freedoms
of others.
Keep a record on file of the reasoning behind
your decision about information on rights.

If none of the rights in the HRA are engaged
by the decision or action, there is no need to
continue with this checklist.
However, if you have doubts, it may be
necessary to obtain legal advice.
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3.3 Is the restriction necessary in a
democratic society?

•

For a restriction to be necessary in a democratic
society there must be a rational connection
between the legitimate aim to be achieved, and
the decision or action that restricts a person’s
rights. The aim might be legitimate, but unless
the decision or action will achieve that aim, the
restriction on rights is unlikely to be reasonable.

•
•

3.4 Is your response proportionate, or
have you tipped the scales too far?

•

•
•

•
•
•

Look at the objective that you identified at
1.1 of this checklist and see if there are any
less restrictive ways to achieve that goal. For
example, a least restrictive way might be one
that is tailored to individual circumstances,
rather than a blanket policy that applies to
everyone.

•
•

Rights protected in the HRA
•
•
•

•
•
•
•
•
•

•
•
•
•

Recognition and equality before the law,
Section 8
Right to life, Section 9
Prohibition against torture and cruel,
inhuman or degrading treatment,
Section 10(1)
Right to consent to medical treatment,
Section 10(2)
Protection of family, Section 11(1)
Protection of children, Section 11(2)
Protection of privacy and reputation,
Section 12
Freedom of movement, Section 13
Freedom of thought, conscience, religion
and belief, Section 14

Freedom of peaceful assembly and
association, Section 15
Freedom of expression, Section 16
Right to participate in public life,
Section 17
Right to liberty and security of the person,
Section 18
Right to humane treatment when derived
of liberty, Section 19
Rights of children in the criminal process,
Section 20
Right to a fair trial, Section 21
Rights in criminal proceedings, Section 22
Right to compensation for wrongful
conviction, Section 23
Protection against double jeopardy,
Section 24
Protection against retrospective criminal
laws, Section 25
Freedom from forced work, Section 26
Right to education, Section 27A
Rights of minorities, Section 27(1)
Cultural rights of Aboriginal and Torres Strait
Islander peoples, Section 27(2)

More about Aboriginal cultural rights
www.hrc.act.gov.au/humanrights
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