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SEX & GENDER: 
UNDERSTANDING DIVERSITY
A person’s sex refers to the biological and physical characteristics (both external 
and internal) that we typically use to distinguish male and female bodies. It is 
important to recognise the existence of intersex variations (found in up to 1.7% 
of the population) where people have biological characteristics that mean their 
bodies might be different to how we usually understand male and female bodies. 

On the other hand, gender refers to our internal sense of who we are, and 
our identification as either a male, female or neither. When we are born, we 
are usually assigned a gender in reference to our sex characteristics. Gender 
identities can be expressed through our behaviour, mannerisms and dress. 

WHAT DOES IT MEAN  
TO BE TRANSGENDER?
Cisgender people are people whose gender identity is the same as the one they 
were assigned at birth. Transgender – or trans for short – is an umbrella term 
for people whose gender differs from that which they were assigned at birth. 
This includes people who were assigned male at birth but identify as a girl or a 
woman (trans women), people who were assigned female at birth but identify 
as a boy or a man (trans men), as well as people who identify as non-binary 
(identifying as neither male nor female) and gender fluid. 

Transitioning is the process through which a trans person affirms their gender 
identity. This may involve a person changing their name, pronoun and clothing 
and other things that relate to gender expression. Transition can involve medical 
procedures such as hormonal treatment and surgical interventions, but for a 
variety of reasons, not all trans people undergo medical transition. It is important 
to emphasise that transition is a deeply personal process and one person’s 
experience of transitioning will look very different to another person’s experience.

Trans people are particularly vulnerable to experiencing discrimination in all 
areas of life. As well as facing higher exposure to harassment, abuse and violence, 
many trans people may experience discrimination in employment, access to 
accommodation and the provision of goods and services, such as healthcare. 

ABOUT THESE GUIDELINES
These guidelines have been developed for employers to support trans and 
gender diverse employees in the workplace. It provides information to assist 
employers in creating safe and inclusive workplaces and to ensure they are 
meeting their obligations under ACT anti-discrimination law. 

This information has been produced in consultation with members of the ACT’s 
trans and gender diverse communities to help ensure that it is relevant, useful  
and grounded in community experience. While it provides a useful summary 
of the core issues you will need to consider as an employer, we stress the 
importance of establishing the individual needs of trans and gender diverse 
employees, and recommend also seeking training, education and/or legal 
advice. A Gender Agenda (AGA) is available to support you in this process. 



DISCRIMINATION AT WORK
It is unlawful for employers and other people in the workplace to discriminate 
against employees, including prospective employees. Discriminatory practices  
in employment may include: 

 ▶ the terms or conditions of employment 

 ▶ not hiring someone or dismissing someone 

 ▶ denying access to training, promotion, transfer or other  
employment benefits 

 ▶ allowing co-workers to bully or harass someone

 ▶ subjecting an employee to any other detriment

It is also unlawful to victimise someone by subjecting them, or threatening 
to subject them, to a detriment because they have asserted their rights in 
the workplace, claimed a person has breached discrimination law or taken 
discrimination action  
such as making a complaint to the ACT Human Rights Commission. 

Victimisation can include:

 ▶ dismissing someone because they have complained  
about discrimination

 ▶ changing an employee’s duties against their wishes after they  
have asserted their rights under anti-discrimination law

WHAT IS DISCRIMINATION?
Discrimination is against ACT and national law. 

Discrimination happens when a person is treated, or where you propose to treat  
a person, unfavourably because of a protected attribute. 

Discrimination also includes imposing or proposing a condition that is likely  
to have the effect of disadvantaging someone because of a protected attribute 
that they have. 

Protected attributes under the Discrimination Act include race, religion, gender 
identity, intersex status, relationship status, and sexuality.  A person is also 
protected from discrimination because they have legally altered their sex.  

Since gender identity is a protected attribute, the Discrimination Act makes  
it unlawful to discriminate directly or indirectly against a person because  
of their gender identity.



HYPOTHETICAL CASE STUDY
Jo, a transgender woman, works at a big company. To affirm her gender 
in the workplace, Jo wants to use the women’s bathroom. Because Jo’s 
manager has had complaints from some other staff members, they state 
they have a policy requiring people to use the bathroom that corresponds 
with the legal sex on their birth certificate and tell Jo to use the accessible 
toilet if they feel uncomfortable using the men’s. Jo feels embarrassed  
and humiliated at having to use the accessible toilet and tries to avoid  
using the bathroom at work. 

The company’s refusal to allow Jo access to toilets that align with her 
affirmed gender is discriminatory and unlawful.  Gaining access to the 
appropriate toilet is often an important step in an individual’s transition  
and affirmation at work.  While other staff members may express concerns, 
it is important that access to the right facilities is not denied on this basis 
and careful planning is undertaken to help all staff members understand 
the employer’s legal and ethical obligations to make suitable and respectful 
provisions for transgender employees.  

VILIFICATION AND  
SERIOUS VILIFICATION
It is unlawful to vilify someone by inciting hatred, revulsion, serious contempt  
or severe ridicule of a person or group of people because of gender identity, 
disability, HIV/AIDS status, intersex status, race, religious conviction and 
sexuality. 

Examples of vilification could be: 

 ▶ persistently referring to someone by their pre-transition sex or name 

 ▶ writing offensive or humiliating posts about a person on social media 

 ▶ leaving offensive material about transgender people in the workplace 

Serious vilification is a criminal offence under the Criminal Code 2002 (ACT)  
and could involve violence and so should be referred to the police.



SUPPORTING TRANSITIONING 
EMPLOYEES  
Most of the time, employees try to do the right thing, and incidents of 
discrimination are often inadvertent. The best way to prevent discrimination  
and create an inclusive workplace is to follow an employee-directed process.  
What that means is that you should discuss potential changes with the trans 
employee to ensure that you are working with them in a supportive process.  
This also ensures decisions, actions and information sharing is collaborative, 
respectful and timely for the person transitioning. 

If an employee has indicated an intention to transition, one action you might 
like to take is the development of a transition plan in cooperation with the 
employee to layout what changes might need to be made to the workplace  
to support the employee during this period. Best practice templates and 
resources for developing a transition plan and policy and are freely available 
online, including from the Victorian Equal Opportunity and Human Rights 
Commission website. It is also a good idea to have an expert external support 
person available to support the transitioning employee. 

Some common things that a transition plan might include:

 ▶ privacy and confidentiality 

 ▶ transition time-frames

 ▶ employee name changes and pronoun use

 ▶ bathroom access

 ▶ communication of changes to other staff 

 ▶ staff training and education

It is important that templates are used as guidelines, and that they do not  
take the place of genuine consultation with the employee to tailor a guideline 
according to their needs. A consent-driven approach such as this is likely  
to result in more positive outcomes for you and your employee, and ensure  
you are not in breach of discrimination law. 

PREVENT AND DEAL WITH 
WORKPLACE BULLYING
In addition to policy and guidelines, it is very important that you identify 
workplace bullying and take action to deal with it immediately. Bullying  
of trans people may involve deliberate or persistent ‘accidental’ use of wrong 
name or pronouns, confrontation, animosity and social exclusion. Employers 
have a general duty to reduce the risk to employees’ health and safety posed  
by workplace bullying, including the bullying of trans employees.

SAFE SPACES
It’s important to recognise that trans and gender diverse people are not always 
visible at work and proactive organisational efforts to create demonstrably safe 
and inclusive spaces for the LGBTIQ community can go a long way in ensuring  
the risk of mistreatment is minimised.  This will also send clear signals to trans  
and gender diverse people that appropriate policies and systems are in place  
to support their transition at work, should they wish to do so.



SUPPORT SERVICES 

A GENDER AGENDA
Due to a lack of education and awareness around trans people in the workplace, 
some employers find that issues continue to arise despite their best efforts. 
These issues can be avoided when employers take the initiative to seek support 
to create a truly inclusive workplace.

Organisations like AGA can assist workplaces meet their obligations through 
actions such as:

 ▶ providing guidance for developing and implementing a transition plan

 ▶ providing organisational training to bring more awareness and support  
to the workplace 

 ▶ providing advocacy support for the transitioning employee 

 ▶ overseeing policy development and implementation

 ▶ facilitating networking and events with the trans and gender diverse 
community

Phone:  (02) 6162 1924 
Email:  support@genderrights.org.au 
Web:  genderrights.org.au 

ACT HUMAN RIGHTS COMMISSION
If you think you or a friend or family member has been discriminated against,  
or as an employer or workplace participant you would just like to find out 
more about your rights and obligations, you can contact the ACT Human 
Rights Commission for more information. The Commission can provide 
information about workplace discrimination. We also handle complaints about 
discrimination, harassment and vilification. 

Level 2, 11 Moore Street, Canberra City 
Phone:  (02) 6205 2222 
SMS:  0466 169 997 
TTY:  (02) 6205 1666 
Email:  human.rights@act.gov.au 
Web:  hrc.act.gov.au


