Why do we have a Human Rights Act?

Where did these rights come from?

Human rights are universal, and enjoyed by all
individuals in the ACT regardless of differences in
gender, disability, nationality, race, religion, etc.

The first statement of ‘human rights’
internationally came in the form of the United
Nations Universal Declaration of Human Rights of
1948. Formal implementation of the Declaration
was split into two treaties in the 1960s - the
International Covenant on Civil and Political Rights
(ICCPR) and International Covenant on Economic,
Social and Cultural Rights (ICESCR). These
documents represent what the United Nations
believe are the fundamental rights all humans
should have protected.

The ACT was the first jurisdiction in Australia
to enact a Human Rights Act, which provides a
statutory basis for respecting, protecting and
promoting civil and political rights. The Preamble
to the ACT Human Rights Act 2004 states:
“Human Rights are necessary for individuals to live
lives of dignity and value”

What rights are protected?

• Recognition and equality before the law;
• The right to life;
• The right not to be subject to torture and cruel,
inhuman or degrading treatment;
• The right not to be subject to medical treatment
or experimentation without consent;
• The right to privacy and reputation;
• Rights of the family and children;
• Freedom of movement;
• Freedom of thought, conscience and religious
belief;
• Freedom of peaceful assembly and association
• Freedom of expression;
• The right to participate in public life;
• The right to a fair trial and rights in criminal
proceedings;
• Right to compensation for wrongful conviction;
• Protection against double jeopardy;
• Protection against retrospective criminal laws;
• Freedom from forced work; and
• Rights of minorities to enjoy their culture.
These rights reflect Australia’s international human
rights obligations under the International Covenant
on Civil and Political Rights.

Who is obliged to act consistently with
human rights?
ACT Public Authorities are obliged to:
• act compatibly with human rights;
• give proper consideration to relevant human
rights when making decisions.
A Public Authority is generally an ACT
government agency or an agency performing ACT
government functions. In some circumstances,
this might include a private or community sector
organisation, funded by the ACT Government.

Can human rights be restricted or limited?
Some rights, such as the right not to be tortured,
are absolute. However generally human rights can
be limited provided that limitation is reasonable.
This requires that any limitation on a fundamental
right must be authorised by a Territory law, be
based on evidence, and be reasonable to achieve a
legitimate aim. Whether a limitation is ‘reasonable’
depends on whether it is proportionate – that the
proposed limitation of the right goes only so far
as is necessary to achieve the recognised need. In
short, not ‘using a sledgehammer to crack a nut.’

Can the court strike down legislation that
is not compatible with the HRA?
No. As far as it is possible to do so, consistently
with the purpose of the law, courts must interpret
laws to be compatible with human rights. When
laws can’t be interpreted consistently with
human rights, the Supreme Court can only issue a
Declaration that legislation is in breach of human
rights as set out in the HRA. The Attorney-General
tables this Declaration in the Legislative Assembly
and is required to respond within 6 moths.

How do I make a complaint about a breach
of human rights?
The Human Rights Commissioner does not
investigate individual complaints about breaches
of the Human Rights Act, although we can provide
general information and training about human
rights.
Where a person considers that their human
rights have been breached by a public authority,
it may be useful as a first step to make a written
complaint directly to the public authority seeking
an explanation as to how the action or decision is
compatible with rights protected under the Human
Rights Act.

Legal action to enforce human rights
An individual can commence proceedings in the
ACT Supreme Court to enforce their rights. Court
proceedings must generally be commenced
within one year of the breach of rights occurring.
The Court can make a range of orders against a
public authority, but cannot order the payment of
compensation (except for unlawful detention).

Where can I get free legal advice about
an alleged breach?

What else does the ACT Human Rights
Commission do?

Individuals may be able to obtain free legal advice
from:

The ACT Human Rights Commission investigates
individual complaints about

• Welfare Rights and Legal Centre;
• Women’s Legal Centre;
• Legal Aid ACT ;
• Pro Bono Clearinghouse; for free legal advice
through private law firms; or
• The ACT Law Society also provides information
on private law firms operating in the ACT.

• unlawful discrimination,
• health services,
• services for older people,
• disability services and
• services for children and young people.
More information on these services are available
from the Commission.

What is the role of the Human Rights
Commissioner?
The Human Rights Commissioner provides advice
to the Attorney-General on anything relevant to
the operation of the Act. The Commissioner also
reviews the effect of Territory laws on human
rights and reports in writing to the AttorneyGeneral. The Commissioner has completed two
human rights audits:
• The Human Rights Audit on the Operation of
ACT Correctional Facilities under Corrections
Legislation was tabled in the Legislative Assembly
on 21 August 2007; and

Further information
If you have any questions about the information
contained in this brochure or about the ACT
Human Rights Commission in general please
contact us via:
Phone
Fax
TTY

(02) 6205 2222
(02) 6207 1034
(02) 6205 1666

Tel Interpreter Service
SMS
Postal Address

GPO Box 158
Canberra ACT 2601

Does the human rights act cover
commonwealth agencies?

Street Address

Level 4, 12 Moore Street		
Canberra City ACT 2600

No. You may still be able to make a complaint
against a Commonwealth Department or agency
on other grounds. For further information about
federal laws, contact:

Email
Website

human.rights@act.gov.au
www.hrc.act.gov.au

• Australian Human Rights Commission in Sydney;
• Commonwealth Ombudsman.

Your rights and freedoms under
the ACT Human Rights Act

131 450
0466 169 997

• The Human Rights Audit of Quamby Youth
Detention Centre was tabled on 30 June 2005.
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