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Dear Assistant Commissioner Lee 

Australian Federal Police Review of the Use of Spit Hoods 

1. Thank you for meeting with the ACT Human Rights Commission on 25 January 2023 in 
relation to the Australian Federal Police (AFP) internal review of the deployment, use and 
alternatives to use of spit hoods by AFP officers, including ACT Policing members.  

2. We understand that the Operational Safety Committee, which you chair, has been tasked 
with undertaking a review of: 

a) The current policy framework governing the deployment and use of spit hoods, 
including on young people under 18 years of age 

b) the work, health and safety duties on AFP staff and the risks of transmission of 
blood borne viruses (BBV) or other illness as a result of offenders biting and spitting 

c) the reasonableness and proportionality of spit hoods as a restraint mechanism and 
as a work, health and safety mechanism 

d) any alternatives to the use of spit hoods that could be pursued through practice or 
law reform to meet the operational and safety needs of AFP officers 

3. We understand that the review is paper based but will feature interviews with agencies 
with a relevant interest and consider the experience of other state and national police 
services. We welcome the consultation with the Commission to date, including the 
opportunity to provide input about our concerns with the continuing use of spit hoods by 
the AFP, particularly in ACT watch houses and on minors, and the application of the ACT 
human rights framework to AFP officers exercising public authority functions under ACT 
laws. 
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Human rights and governance framework 

4. The Human Rights Act 2004 (HR Act) sets out obligations on public authorities in the ACT to 
act and make decisions consistently with human rights.1  

5. A police officer when exercising a function under a Territory law is expressly stated under 
s 40(1)(e) to be a public authority subject to these obligations.2 

6. The HR Act guarantees a number of relevant human rights that apply when a person is 
deprived of their liberty, including the right to life (s 8 HR Act), the right to protection from 
cruel, inhuman or degrading treatment or punishment (s 10 HR Act), and the right to 
humane treatment when deprived of liberty (s 19 HR Act). It also guarantees the right to 
the enjoyment of just and favourable conditions of work (s 27 HR Act).  

7. We understand that spit hoods are “approved restraints” under the C03,3 which are 
deployed and used to protect police officers from assaults occasioned by people in their 
custody who may bite or spit during arrest or while deprived of liberty. This use is 
particularly to protect against the risk of transmission of illnesses, including BBVs.  

8. We understand that their use is considered a use of force, and therefore governed under 
the Commissioner’s Order on Operational Safety (CO3). We note that the C03 (version 
dated November 2017 – we understand this may have been updated) embeds principles of 
reasonableness, proportionality, and use of lethal force (being force likely to result in death 
or serious injury) as a last resort.4 

9. The CO3 states at paragraph 5.5 that: ‘…the principles of negotiation and conflict de-
escalation are always emphasised as alternatives to the use of physical force as the safety 
of AFP employees and members of the public is of paramount importance’. 

10. Under the CO3, use of force is classified as either ‘reasonable’ or ‘excessive’, with 
reasonable force being the minimum force necessary and reasonable in the circumstances 
of a particular incident. Excessive force, in comparison, is force beyond that which is 
reasonably necessary in the circumstances of the particular incident. This includes any 
force when none is needed, more force than is needed, or any force or level of force 
continuing after the necessity for it has ended.5 

11. Factors required to be considered by police before using spit hoods include the mental 
health history and incidents of self-harm of the person in custody; the parity/disparity in 
physical attributes of the appointee and person in custody, and whether the person 
threatens to expel a bodily fluid or has already done so.6 Significantly 13.3 does not require 

 
1 s 40B Human Rights Act 2004. 
2 s 40(1)(e) Human Rights Act 2004. 
3 AFP, Commissioners Orders on Operational Safety (Co3) 29 November 2017, Commissioner's Order on Operational 
Safety (CO3) (afp.gov.au) p 25, [13.1]. 
4 AFP, Commissioners Orders on Operational Safety (Co3) 29 November 2017, Commissioner's Order on Operational 
Safety (CO3) (afp.gov.au) p 6-7. 
5 Australian National Audit Office, Management of the Use of Force Regime, (Auditor-General Report No 30 of 2015-
16, 5 May 2016) [1.5]. 
6 AFP, Commissioners Orders on Operational Safety (Co3) 29 November 2017, Commissioner's Order on Operational 
Safety (CO3) (afp.gov.au) p 25, [13.3]. 

https://www.afp.gov.au/sites/default/files/PDF/IPS/18122019-CommissionersOrderonOperationalSafetyCO3.pdf
https://www.afp.gov.au/sites/default/files/PDF/IPS/18122019-CommissionersOrderonOperationalSafetyCO3.pdf
https://www.afp.gov.au/sites/default/files/PDF/IPS/18122019-CommissionersOrderonOperationalSafetyCO3.pdf
https://www.afp.gov.au/sites/default/files/PDF/IPS/18122019-CommissionersOrderonOperationalSafetyCO3.pdf
https://www.afp.gov.au/sites/default/files/PDF/IPS/18122019-CommissionersOrderonOperationalSafetyCO3.pdf
https://www.afp.gov.au/sites/default/files/PDF/IPS/18122019-CommissionersOrderonOperationalSafetyCO3.pdf
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explicit consideration of the number of responding officers and the disparity of force that 
may result where many officers are physically restraining a person in custody – which may 
often be a factor correlated with deaths in custody. 

12. We note that in Estimates hearings on this issue, the Minister for Police and Emergency 
Services provided an answer indicating that ACT Policing is unable to confirm if spit hoods 
were used in any of the 26 incidents where police officers reported contact with biological 
factors of human origin between May 2020 and 30 June 2022.7  

13. Without readily available disaggregated data on the use of spit hoods by age, situation, 
background of offender etc, oversight of whether use is in fact reasonable, proportionate 
and justified and least restrictive is difficult to achieve. In this regard, we consider the 
capture and regular publication of data relevant to community policing (including the 
rollout of new technologies, legislative powers and operational strategies) provides an 
important safeguard against arbitrary or disproportionate impacts on vulnerable cohorts. 

Risks associated with use of spit-hoods 

14. The Commission considers that that the use of spit hoods is inherently dehumanising and 
may constitute cruel, inhuman and degrading treatment when used to punish or coerce, or 
in combination with other restraints and use of force. This view is informed by domestic 
and international human rights jurisprudence and commentary. 

15. As with any use of force or restraint, spit hoods may be used in a range of ways and 
contexts that fall within a spectrum. The reasonableness, necessity and proportionality will 
depend on all the circumstances of the use as noted in para 13.1 of C03. The impacts of use 
also vary, but have been held in some circumstances to cause suffering, humiliation and 
distress, and have been linked to deaths in custody, as outlined below. 

16. The European Court of Human Rights has found that hooding (a term generally understood 
as placing a covering over a person’s face to completely obscure vision) can “cause, if not 
actual bodily injury, at least intense physical and mental suffering to the persons subjected 
to it”.8  

17. The Australian Human Rights Commission (AHRC) has noted that the European Committee 
for the Prevention of Torture has “recommended that there be an absolute ban on the use 
of means likely to obstruct the airways (nose and/or mouth) partially or wholly. This 
includes restraint methods reported on by CPT including ‘gagging the mouth and/or nose 
with adhesive tape, putting a cushion or padded glove on the face, pushing the face against 
the back of the seat in front, etc’”. It considers that the use of spit hoods could fall into that 
same category.9  

 
7 Answer to Question Taken on Notice, 2022-23 Budget Estimates (QON 262) QON-Answer-CMTEDD-Spit-hoods-use-
Braddock.pdf (act.gov.au). 
8 ECHR, Case of El-Masri v. The Former Yugoslav Republic of Macedonia, (Application no. 39630/09), Strasbourg, 13 
December 2012,  [209]. 
9 Australian Human Rights Commission, Use of force in immigration detention [2019] AusHRC 130 (1 May 2019) 
available at 2019_aushrc_130.pdf, p 70, [245] citing European Committee for the Prevention of Torture and Inhuman 

https://www.parliament.act.gov.au/__data/assets/pdf_file/0010/2075545/262-QON-Answer-CMTEDD-Spit-hoods-use-Braddock.pdf
https://www.parliament.act.gov.au/__data/assets/pdf_file/0010/2075545/262-QON-Answer-CMTEDD-Spit-hoods-use-Braddock.pdf
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2239630/09%22]}
file:///C:/Users/Alex%20Jorgensen/Downloads/2019_aushrc_130.pdf


 

 Page 4 of 7 

18. The AHRC concluded that “beyond the risk that masking or hooding may present to 
detainees, it is clearly a method of restraint that is degrading. Unless it can be 
demonstrated as necessary in the circumstances and proportionate to particular risks 
faced, it is likely that the use of face masks or spit hoods on people in custody will be 
contrary to the right to be treated with humanity and with respect for the inherent dignity 
of the human person”.10 

19. In Australia, the Northern Territory Supreme has Court held “that it is self-evident that 
wearing a spit hood and shackles would be a humiliating and distressing experience - 
especially for young people” (LO v Northern Territory (2017) 317 FLR 324 at [391]. 

20. While the devices used and the manner of application by the AFP may differ from those in 
other parts of the world, we consider there is potential for serious harm anytime a 
person’s face is enclosed and obscured. This potential is elevated when used on vulnerable 
cohorts including children and young people, those with co-morbidities or trauma 
backgrounds, mental illness and Aboriginal and Torres Strait Islanders. The Royal 
Commission into Disability notes that “people with cognitive and/or psychosocial disability 
are significantly overrepresented amongst the group who are charged with or accused of 
criminal offences” and “are at a heightened risk of violence, abuse, neglect and 
exploitation in criminal justice settings".11 

21. Spit hoods may pose a risk of suffocation when used in combination with other forms of 
restraint or on people in custody with health vulnerabilities or experiencing acute mental 
health distress.  

22. The application of a spit hood was identified as a potential factor in the death in custody of 
Aboriginal man Wayne Fella Morrison in South Australia (noting that the coronial findings 
have not yet been finally delivered).12 Their use is implicated as a circumstance likely to be 
relevant to the coronial inquest into the death of Ms Tafaifa in Queensland Corrective 
Services’ care.13 This inquest is tentatively listed for hearing in early February 2023.14 

23. Use of spit hoods has been involved in many similar deaths in police custody in the USA 
where they are more widely distributed and readily deployed.15  

24. While it is difficult to definitively attribute specific contributions to cause of death in 
custody where multiple stressors are usually present and cumulative, temporal 
correlations are sufficient to justify scepticism about their safety. Studies on spit hoods 
that have observed no physiological changes in test subjects have been carried out in 

 
or Degrading Treatment or Punishment, Deportation of foreign nationals by air, extract from the 13th General Report 
of the CPT, published in 2003, available at https://rm.coe.int/16806cd172 [36]. 
10 Australian Human Rights Commission, Use of force in immigration detention [2019] AusHRC 130 (1 May 2019) 
available at 2019_aushrc_130.pdf, p 70, [246] 
11 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Issues paper- Criminal 
justice system Issues paper (royalcommission.gov.au) (January 2020) p 1. 
12 The Guardian, Wayne Fella Morrison inquest hears spit hood could have left Indigenous man struggling to breathe, 
9 June 2021. 
13 Inquest into the death of Selesa TAFAIFA, 2021/5437, 20 June 2022, p 2, [4]. 
14 Inquest into the death of Selesa TAFAIFA, 2021/5437, 20 June 2022, p 8. 
15 New York Times, ‘What Are ‘Spit Hoods,’ and Why Do the Police Use Them? - The New York Times (nytimes.com) 8 
September 2020; Oakland Reporter, Justified by myth, spit hoods can kill, 12 August 2019. 

http://www.austlii.edu.au/au/other/AusHRC/2019/https:/rm.coe.int/16806cd172?stem=0&synonyms=0&query=spit%20hood
file:///C:/Users/Alex%20Jorgensen/Downloads/2019_aushrc_130.pdf
https://disability.royalcommission.gov.au/system/files/2022-03/Issues%20paper%20-%20Criminal%20justice%20system.pdf
https://disability.royalcommission.gov.au/system/files/2022-03/Issues%20paper%20-%20Criminal%20justice%20system.pdf
https://www.theguardian.com/australia-news/2021/jun/09/wayne-fella-morrison-inquest-hears-spit-hood-could-have-left-indigenous-man-struggling-to-breathe
https://www.nytimes.com/2020/09/03/nyregion/spit-hoods-police.html
https://www.oaklandreporter.org/2019/08/justified-by-myth-spit-hoods-can-kill.html


 

 Page 5 of 7 

artificial test conditions (healthy subject at rest, no exertion, no mental stressors), and 
therefore have little relevance to situations in which the AFP are likely to use spit hoods.16 

Work, health and safety 

25. The Commission recognises and takes seriously the human rights of police, first 
responders, frontline workers and other public officials to a safe workplace, consistent with 
their right to just and favourable conditions of work (s 27B HR Act). We consider, however, 
that there are alternative methods of engagement or staff personal protective equipment 
(PPE) available to the AFP that can effectively minimise health risks to staff while also 
protecting that individuals under their control are treated with dignity, respect and 
consistently with duties of care. 

26. As with any risk mitigation, measures to minimise risk must be proportionate to the actual, 
evidence base establishing the objective level of risk. Although there is a scarcity of 
research to reliably determine the risk of illness being transmitted or contracted, studies 
have suggested that there is a low to negligible risk of transmission through spitting, and a 
low risk through biting.   

27. A study of more than 10,000 use of force applications by US law enforcement agencies 
showed that spitting occurred in 3.6% of cases. Female and younger subjects and those 
using drugs and/or alcohol were more likely to spit at officers. Spitting was more likely to 
occur in incidents of longer duration, when officers used less force relative to subject 
resistance, when subjects were displaying intent to assault or engaged in self-harm, and 
when subjects were hobbled with leg restraints.17  

28. This suggests that shorter interactions with police, or reduced combinations of restraints 
may lessen the risks of people in custody spitting on officers. 

29. The study also found that in the US, the actual risk of injury to an officer from spitting has 
been historically difficult to assess. Although a broad range of pathogens can be found in 
saliva, including life-threatening ones like tuberculosis, HIV, and viral hepatitis, no formal 
studies have been done to assess transmission rates from spitting. But notably, there have 
been no clear documented cases of disease transmission through this route.18 

30. A study performing an international case review of potential infections from spitting and 
bites in medical journals showed that the risk of acquiring HCV (Hepatitis C) through 
spitting is negligible and is very low for HBV (Hepatitis B). The risk is also low for acquiring 
HBV and HCV through biting, especially if no blood is apparent in the saliva.19 

31. Similarly, a 2018 study of risk of HIV transmission through spitting and biting concluded: 

 
16 Marigold, Oliver, et al. "Further study on the physiological effects of an alternative spit mask." Journal of Forensic 
and Legal Medicine 72 (2020) p 3, [4.1] 
17 Strote, J., Warner, J., M Scales, R., & J Hickman, M. (2021). Prevalence and correlates of spitting on police officers: 
New risks in the COVID era. Forensic science international, 322, 110747. 
18 Ibid. 
19 Pintilie H, Brook G. Commentary: A review of risk of hepatitis B and C transmission through biting or spitting. (2018) 
25 J Viral Hepat.  1423–1428. https://doi.org/10.1111/jvh.12976 

https://doi.org/10.1111/jvh.12976
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 “There is no risk of transmitting HIV through spitting, and the risk through biting is 
negligible. Post-exposure prophylaxis is not indicated after a bite in all but 
exceptional circumstances. Policies to protect emergency workers should be 
developed with this evidence in mind”.20 

32. This study did not consider needlestick injuries and need for post-exposure prophylaxis. 

33. A study on the use of spit hoods in the United Kingdom noted that: 

 “Consideration must be afforded to the possibility that the use of spit guards 
represents a form of mechanical restraint rather than a means to prevent 
transmission of infection, especially given the paucity of information available from 
police services in respect of officers who have contracted infectious disease as a 
result of spiting and/or bites”.21 

34. We acknowledge that other forms of available PPE may not be suitable for every 
operational use, but when considered with the very low to negligible risk of transmission 
from spitting, we suggest that there will be situations where PPE is sufficient to negate any 
risk to officers to an acceptable level. We note that PPE is used by staff in other custodial 
situations in the ACT including corrections and forensic mental health facilities. 

Other alternatives 

35. At our meeting, it was mentioned that the Australian Federal Police Association had 
advocated policy proposals that would seek to require people in custody who spit or bite 
police or other emergency services to undergo mandatory blood testing. 

36. We are aware that other states including Western Australia, South Australia, the Northern 
Territory and New South Wales have some form of mandatory testing requirements. 

37. Based on the available evidence about the risk of transmission of BBVs through spitting, 
there does not appear, in our view to be any public health necessity for mandatory testing. 
Under s 10(2) of the HR Act, there is a general right not to be subject to medical treatment 
(including testing) without consent. Deliberate assaults are already treated as serious 
offences, discouraging such conduct, and the evidence demonstrates little to no risk of 
transmission through spitting.  As discussed, we understand that the open weave of 
materials used in spit hoods means that they are not a protection against transmission of 
COVID. 

38. In 2016, the Australasian HIV and AIDS Conference – a group consisting of Australia’s most 
eminent HIV experts unanimously adopted a resolution condemning laws requiring 
mandatory testing, which did not reflect scientific evidence and contributed to further 
stigma and discrimination against people.22 

 
20 Cresswell, F., Ellis, J., Hartley, J., Sabin, C., Orkin, C. and Churchill, D. A systematic review of risk of HIV transmission 
through biting or spitting: implications for policy (2018) 19: HIV Med, 532-540, https://doi.org/10.1111/hiv.12625 
21 Kieran M. Kennedy, J. Jason Payne-James, Grace J. Payne-James, Peter Green,  
The use of spit guards (also known as spit hoods) by police services in England, Wales and Northern Ireland: to prevent 
transmission of infection or another form of restraint? (2019) 66 Journal of Forensic and Legal Medicine,147. 
22 Croakey, Mandatory testing for people who spit on police “founded on fear, not evidence”, 23 November 2016. 

http://www.ashm.org.au/Pages/Media/HIV-Conference-slams-spitting-laws.aspx
https://doi.org/10.1111/hiv.12625
https://www.croakey.org/mandatory-testing-for-people-who-spit-on-police-founded-on-fear-not-evidence/
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39. The Commission considers that a preferable alternative would be to commit resources to 
expedite free and rapid BBV testing for police officers who are exposed and are concerned 
they may have contracted a disease. This may address concerns that police officers are 
having to wait extended periods for a test result, (noting the technical requirements of the 
test to allow antibodies to developed to allow detection means that no test will be 
immediate). It is not clear how a legislative mandatory testing system that would 
necessarily require a series of approvals and oversights would be any quicker than an 
individual police officer directly accessing a dedicated assessment service.  

Conclusions 

40. States have a positive duty to take legislative and other measures to address risks of 
torture and cruel, inhuman or degrading treatment or punishment (referred to in UN 
Human Rights Committee, General Comment No. 20: Article 7 (Prohibition of torture, or 
other cruel, inhuman or degrading treatment or punishment) at [8] and [11]). 

41. Under the Optional Protocol to the Convention Against Torture, the Commonwealth 
Ombudsman has a monitoring role over ACT Policing watchhouses and is required as part 
of the National Preventative Mechanism to review the steps taken to lessen the risk of 
deployment of restraints where that could give rise to inhumane conditions of detention. 

42. For these reasons and noting the evidence suggesting that risk of transmission of illness 
through spitting and biting is very low to negligible, we consider that use of spit hoods is 
not demonstrably justified, or a reasonable limit on the rights of people in custody to 
humane treatment and should not be used by the AFP. Such calls are echoed by the 
Australian Human Rights Commission in its submission to the UN Committee Against 
Torture.23 

43. We consider that the AFP is required to take positive steps to reduce the use of spit hoods. 
We recommend the AFP immediately cease the use of spit hoods on vulnerable cohorts 
and implement a plan for the phasing out of provision and use of spit hoods in general 
operational settings.  

We welcome an ongoing conversation and consultation about this important matter. 

Yours sincerely 

 

 
23 Australian Human Rights Commission, Submission to the Committee Against Torture, (October 2022) available at: 
submission_to_the_committee_against_torture_2022_0.pdf, p 19 [83]. 

   

Dr Helen Watchirs OAM 

President and Human 
Rights Commissioner 

 Karen Toohey 

Discrimination, Health 
Services, and Disability 
and Community Services 
Commissioner 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCCPR%2fGEC%2f6621&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCCPR%2fGEC%2f6621&Lang=en
file:///C:/Users/Alex%20Jorgensen/Downloads/submission_to_the_committee_against_torture_2022_0.pdf

