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Foreword 
 
The ACT Human Rights Act Bill was introduced into the ACT Legislative Assembly in 2003, 
following the report of the consultative committee chaired by Professor Hilary Charlesworth 
which recommended a human rights bill to better protect individual rights. 
 
The Human Rights Act 2004 came into force in July 2004, to protect the fundamental rights and 
freedoms of people living in the ACT. It has improved both the actions and decisions of ACT 
Government, enhanced protections of our societal values of equality and freedom in ACT laws 
and enriched our lives and wellbeing.  
 
The ACT was the first Australian jurisdiction to enact human rights legislation covering civil and 
political rights, with legislation later passing in Victoria in 2006 and Queensland in 2019. Other 
Western democracies such as the United Kingdom, Canada, New Zealand, South Africa, most 
European countries, and the United States all have some form of human rights legislation or 
Constitutional guarantee. 
 
I hope that Australia soon implements our international obligations in human rights treaties by 
enacting a national Human Rights Act, as recommended under the recent Free & Equal: A 
Human Rights Act for Australia Position Paper released by the Australian Human Rights 
Commission. Existing protections for the democratic freedoms and rights we take for granted 
are only partially protected under our political and legal systems. 
 
This collection of 20 cases is just one of many activities undertaken by the ACT Human Rights 
Commission to foster a stronger culture and understanding of human rights in the community.  
 
The cases demonstrate the application of human rights principles across a variety of issues such 
as housing; health care; vilification and discrimination; criminal law issues of bail, sentencing, 
fair trials and delay; detainee conditions of detention; vulnerable witnesses and victims of 
crime; legal representation; miscarriage of justice; mental health; disability and guardianship; 
planning; and Aboriginal cultural rights. These are real stories of human rights being brought 
home to peoples’ lives in Canberra and show that the Human Rights Act has contributed 
substantially to holding the Government to account and fostering a more inclusive and 
respectful Canberra community. 
 
I trust that you will find it a useful resource, and that it inspires you to find out more about 
human rights and use the Act in your everyday life and work. Looking forward too, I welcome a 
major upcoming reform to the Act which will allow people to raise human rights complaints 
through the Commission’s accessible conciliation process, without resorting to court action.  
 

 
 
 

Dr Helen Watchirs OAM 
President and Human Rights Commissioner 
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Detainees denied open air and exercise 
 

Davidson v Director-General, Justice and Community Safety Directorate [2022] ACTSC 83 (21 
April 2022) 
 

What was the issue? 
This case was about a detainee’s entitlements to at least one hour of open air and exercise per 
day. The detainee, who was segregated in the management unit at the ACT prison, was only 
allowed access to an enclosed courtyard attached to the rear of his cell for an hour each day. 
The courtyard had approximately the same dimensions as the cell, with four solid walls and 
metal mesh roof overhead. The question was whether this space met the requirements for 
access to fresh air and the ability to exercise, which are recognised as fundamental human 
needs. 

 

Why were human rights important? 
The right to humane treatment when deprived of liberty in section 19(1) of the Human Rights 
Act was important in working out whether the policies of the prison were consistent with the 
detainee’s rights. 

 
The Human Rights Commissioner intervened in this case to explain that ACT laws must be 
interpreted consistently with international human rights standards. The Commissioner argued 
the ACT Government had a duty to meet its own standards and could not use excuses about the 
design of the prison or a lack of funding for improving facilities to justify a denial of basic human 
rights entitlements. 
 
The ACT Supreme Court held the prison’s policy of allowing access only to the rear courtyard of 
the cell did not meet international or local standards and did not respect the detainee’s rights to 
humane treatment. There was no room for the detainee to exercise or to view the outside 
environment and confining the detainee’s time outside to that space was likely to poorly impact 
their mental health. The case confirmed again that being imprisoned is the punishment, and 
conditions must not cause extra punishment. The court ruled that prisoners must still enjoy 
minimum entitlements sufficient to meet basic human needs. 

 

What has changed as a result? 
The Court issued a declaration of incompatibility to declare to the Government that its policy 
about access to fresh air was not consistent with its own laws, and international principles for 
the best practice management of prisons. These policies have been changed as a result, 
meaning that detainees segregated in the management unit have their minimum entitlements 
to time outdoors better respected. 

 
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2022/83.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2022/83.html
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Effective protections against social media abuse 
 

Bottrill v Sunol & Anor (Discrimination) [2017] ACAT 81 (9 October 2017)  
 

What was the issue? 
This case was about whether the protections against unlawful vilification apply to material 
published on the internet by a person outside the ACT, about a person within the ACT. 
Vilification is communication that incites hatred, revulsion or serious contempt or ridicule of a 
person on the basis of particular attributes such as their race, disability or sexuality.  
 
In this case a person based in NSW posted material on the internet that was alleged to be 
unlawful vilification about a person living in the ACT. The ACT Civil and Administrative Tribunal 
had to consider the intention of the Legislative Assembly when it had passed the laws to make 
vilification unlawful and whether it intended to apply those protections to vilification posted on 
social media by a person outside the ACT but affecting people located in the ACT. The Tribunal 
referred to section 30 of the Human Rights Act to help answer the question and ultimately 
concluded that the best reading of the law was that it was intended to protect people in the ACT 
from vilification posted about them, even from outside the ACT.  
 

Why were human rights important?  
The Discrimination Act and its protections against vilification protect the right to equality and 
non-discrimination recognised under section 8 of the Human Rights Act. The Discrimination Act 
also includes a process where complaints of discrimination are made to the ACT Human Rights 
Commission who attempts to conciliate them to find a resolution to the complaint.  
 
In this case the Discrimination Commissioner asked to be involved. The Commissioner argued 
that although ACT laws normally only apply to actions which occur in the ACT, the intended 
purpose of the Discrimination Act and the requirements of the Human Rights Act enabled the 
law to protect a person in the ACT from vilification by someone outside the ACT if the vilification 
could incite someone in the ACT to hatred of that person. 
 
The Tribunal agreed with the Discrimination Commissioner and ultimately concluded that the 
best reading of the law was that it was intended to protect people in the ACT from vilification 
posted about them, even from outside the ACT.  
 

What has changed as a result? 
This case means that people in Canberra are better protected from being targeted in social 
media or website posts by people outside the ACT. The ruling also provides clear support for 
using the Human Rights Act to assist in interpreting other laws in a way consistent with 
protecting human rights. 
 

  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2017/81.html
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Human rights enable vulnerable witnesses supports 
 

R v QX (No 2) [2021] ACTSC 244 (1 October 2021) 
 

What was the issue? 
Going to court or being a witness can be a stressful or traumatic experience. ACT laws provide 
the ability for services to support people to participate in justice processes where they have 
difficulty doing so. This case was about whether a witness could give evidence in court with the 
support of an intermediary. An intermediary is a person who supports a witness to give their 
best evidence in the courtroom, particularly if the witness has a communication difficulty, is 
vulnerable because of their age, is impacted by trauma or mental health issues, has a disability 
or requires other support. The question in this case was whether allowing the witness to give 
evidence with the support of an intermediary impacted on the right to a fair trial of the accused 
person. 
 

Why were human rights important? 
The Court considered the accused’s right to a fair trial in section 21 of the Human Rights Act and 
the criminal process rights in section 22. These rights guarantee particular protections for 
someone who is accused of having committed a crime. These protections include the right to 
ask questions of witnesses. The accused person argued that having an intermediary support 
person present would stop them from properly asking challenging or confronting questions of 
the witness.  
 
The Court decided that a fair trial involves “a triangulation of interests” which needs to take into 
account the human rights of the accused, as well as the human rights of the victim and his or 
her family, as well as the public. The Court decided that the rights to equality (section 8 Human 
Rights Act) and rights of the child (section 11 Human Rights Act) also required that the Court 
make its processes suitable for the participation of all witnesses. The Court had to balance the 
rights of the accused person to defend themselves by asking challenging questions; with the 
need to prevent harm to vulnerable witnesses; and the interests of the community in having the 
best evidence to properly judge whether crimes were committed.  
 

What has changed as a result? 
The Court found that allowing an intermediary to support the witness struck the right balance 
and did not unreasonably affect the ability of the accused person to defend themselves. This is 
an important outcome that supports governments and courts making their processes more 
appropriate, and less stressful, for all sections of the community. Therefore, it is important that 
adjustments are made to support people through that process if those adjustments do not 
significantly prevent an accused person from defending themselves. This decision means that 
there is likely to be scope for more adjustments to help people give evidence in court, including 
measures like having therapy dogs beside a person, or recording evidence in a comfortable 
environment to be replayed in court. 

 
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2021/244.html
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Government failures can be taken into account in sentencing for related offences 
 

R v McIver [2022] ACTSC 206 
 

What was the issue? 
This case was about the situation in the ACT jail where sentenced and remand prisoners are 
commonly accommodated in the same cells or units. The accused was charged with an assault 
which he had committed in response to an earlier attack on him by a sentenced prisoner. The 
alleged assault had occurred whilst the accused was in remand – that is, while he was detained 
but awaiting trial. The Court looked at the circumstances leading up to the assaults and 
concluded that the fact that the accused was housed with sentenced prisoners, even though he 
had a right to be held in separate accommodation while awaiting trial, was a relevant factor in 
sentencing.  

Why were human rights important? 
Section 19(2) of the Human Rights Act states that accused people must be segregated from 
convicted people, except in exceptional circumstances. As a result of the ACT being a small 
Territory with only one jail, and because of policy and infrastructure decisions by the ACT 
Government, accused people waiting for their trial in the ACT are often housed in the same 
units as sentenced prisoners. However, no evidence was presented to the Court that the mixing 
of sentenced and remanded prisoners was due to exceptional circumstances. 

Finding the accused had committed the assault, the Court looked at the causal link between the 
offending and the individual’s circumstances of imprisonment with a sentenced prisoner. 
Because the accused’s human right to be housed in a separate area from convicted prisoners 
was breached, the Court decided this could be taken in account in determining the appropriate 
sentence for the assault.  

What has changed as a result? 
This case demonstrates that where there are breaches of human rights the Court can use its 
existing decision-making powers to take those human rights into account. In this case the 
breach of the right to be separated from sentenced prisoners when awaiting trial was taken into 
account in sentencing for the offence. This is an acknowledgement that at least some part of the 
cause of the crime was the Government’s failure to protect this human right by arranging the 
prison’s facilities or procedures so that different prison populations would be separated and less 
likely to come into conflict.   

https://courts.act.gov.au/supreme/judgments/r-v-mciver2


20th anniversary of the ACT Human Rights Bill, 2023 
 

Page 7 

Importance of a stable home in minimising further vulnerability 
 

Commissioner for Social Housing v Cook (Residential Tenancies) [2020] ACAT 36 
 

What was the issue? 
Housing is important for the full enjoyment of other rights such as the right to protection of the 
family and privacy rights. This case was about a social housing tenant facing eviction after being 
sent to jail for a relatively short period of time. He argued that his human right not to have his 
home interfered with arbitrarily prevented the public housing authority from evicting him. The 
housing authority had issued a ‘no cause’ termination notice to the tenant requiring him to 
vacate his home because he had been sent to jail for a relatively short period of time. However, 
the effect of evicting the detainee would be that he was less likely to be granted parole because 
he had no stable accommodation and he would therefore spend longer in prison. And, when 
eventually released, he would be homeless. It is known that being homeless may increase the 
likelihood of a person coming into contact with police or the justice system again. 
 

Why were human rights important?  
While the ACT Human Rights Act does not yet guarantee the right to adequate housing, as 
argued for by the Human Rights Commission, the ACT Civil and Administrative Tribunal 
considered Mr Cook’s rights to privacy and protection of his home (section 12 Human Rights 
Act). It weighed this up against the public interest of the government making the best use of 
limited public housing properties that were in high demand. 
 
The Tribunal decided that it can take human rights into account in exercising its discretion 
whether to evict a tenant, but it did not specifically need to do so in this case. Instead, the 
Tribunal looked at the full situation of the tenant including that he was soon to become eligible 
to be released if he could demonstrate he had stable accommodation. Also, the reality of his 
financial position meant that he would be unable to afford private accommodation. The 
Tribunal decided this likely hardship should be taken into account. The housing authority had a 
policy of supporting prisoners to find housing on release and so it was not logical or reasonable 
to evict Mr Cook so close to his release date.  
 

What has changed as a result? 
This decision clarifies the types of factors that must be balanced by the Tribunal when deciding 
whether to evict a tenant and confirms that a tenant’s human rights is one of those factors. It 
means that the Tribunal may consider the wider impact and consequences for a person who it 
might evict before making that decision. This case also highlights the importance of stable 
accommodation in the rehabilitation of offenders and suggests that the ACT Government should 
consider the longer-term impacts of its decisions rather than just focusing on short term 
efficiency in how it conducts its functions. While there is no right to adequate housing in the 
ACT Human Rights Act, there is a right not to have your home arbitrarily interfered with. The 
case is also clear recognition that housing is an important factor in the enjoyment of other 
human rights such as privacy, family and equality which are protected by the Human Rights Act. 
  

https://www.acat.act.gov.au/__data/assets/pdf_file/0007/1553470/COMMISSIONER-FOR-SOCIAL-HOUSING-v-COOK-Residential-Tenancies-2020-ACAT-36.pdf
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Safeguards for people with disability 
 

In the Matter of ER (Mental Health and Guardianship and Management of Property) [2015] 
ACAT 73 (29 October 2015) 
 

What was the issue? 
A person with disability has human rights, including the right to be involved in decisions 
affecting them. The question for the court was whether ER, a woman with intellectual disability 
and psychiatric illness, had enough understanding about her situation and medical options to 
make informed and voluntary choices about receiving psychiatric treatment. A pseudonym was 
used to protect her identity.  
 
ER had a guardian appointed to make decisions for her due to her intellectual disability but, at 
that time, the guardian could not also be authorised to consent to psychiatric treatment. The 
question was therefore whether it was appropriate for a separate psychiatric treatment order to 
be made even though ER was not refusing psychiatric treatment. It was also necessary for the 
Tribunal to decide whether the person could agree to treatment on their own behalf or whether 
the Tribunal should make a psychiatric treatment order under mental health laws to make the 
treatment compulsory. 
 

Why were human rights important?  
The Tribunal considered many human rights as relevant including the right to consent to 
medical treatment (section 10(2) Human Rights Act). It also looked at international human rights 
treaties including the Convention on the Rights of People with Disabilities. The Tribunal clarified 
many important principles for care of people with disability, including: 

• that an adult must be presumed to have the right to make their own decisions, even if 
they are bad decisions 

• the person’s ability to understand and agree to treatment options may vary over time  

• that a person must be given necessary support to make decisions.  
 

This requires working with the person to help them to understand their options, consider the 
benefits and impacts of decisions they might make and to exercise their will and preferences to 
the largest degree possible.  
 
The Tribunal found that just because a person had a guardian appointed did not automatically 
mean that they could not give consent to psychiatric treatment. However, in this case, the 
Tribunal held that a mental health order was necessary to authorise the treatment, because the 
patient sometimes lacked the capacity to retain and weigh information in order to make a 
choice about her psychiatric treatment. 
 

What has changed as a result? 
This case was one of the first in the ACT to consider the rights of a person with disability to be 
supported to make decisions even where a guardian appointed. Importantly, it upholds the 
principle of autonomy and involvement in decision-making through adequate and appropriate 
supports by considering the least restrictive approach available. The ACT’s mental health and 
guardianship laws now more fully recognise these principles.   

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2015/73.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2015/73.html
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Setting right a miscarriage of justice 
 

Eastman v The Australian Capital Territory [2019] ACTSC 280 (14 October 2019) 
 

What was the issue? 
This case was about whether compensation should be awarded to Mr Eastman whose guilty 
conviction was overturned after spending 19 years in prison. The Court was required to assess 
the right to any compensation for the loss of liberty, and associated damages suffered as a 
result of the wrongful conviction.  
 

Why were human rights important?  
The Court explored the requirements for compensation for wrongful conviction, guaranteed in 
section 23 of the Human Rights Act. The court determined that it was not necessary for 
innocence to be conclusively proven, but just to show that there was a miscarriage of justice 
resulting in a conviction of guilt being overturned or reversed. 
 
The Court also confirmed a general starting approach for awarding compensation for a wrongful 
conviction including considering loss of liberty, hardship suffered as a result of being detained, 
loss of working life and economic capacity and the insult to reputation.  
 

What has changed as a result? 
The case has settled several principles about the proper remedies for the right to compensation 
for wrongful conviction. Subsequently, the ACT government has commenced work to establish a 
clear right to appeal where fresh or compelling evidence indicates there has been a miscarriage 
of justice. That consultation and policy process is also exploring the need to clarify factors that 
the court should take into account in deciding amounts of compensation to be granted under 
section 23 of the Human Rights Act. 
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2019/280.html
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The operation of the dialogue model of rights protection 
 

In the matter of an application for bail by Islam [2010] ACTSC 147 (19 November 2010) 
 

What was the issue? 
This case was about the factors that must be considered in deciding whether a person who is 
alleged to have committed an attempted murder should be released from custody on bail 
pending their trial. The case had to decide whether bail laws could be interpreted in a manner 
consistent with human rights; or whether they were simply incompatible with the Human Rights 
Act. The law regarding bail generally upholds the principle that a person is entitled to be in the 
community while awaiting trial. However, for serious offences, including attempted murder, bail 
is only available if the accused person can show special or exceptional circumstances. The 
question for the Court was whether restricting access to bail in this way was compatible with 
the right to liberty and to presumption of innocence contained in section 18 of the Human 
Rights Act. 
 

Why were human rights important? 
The Human Rights Act recognises that there is a right to be presumed innocent of any offence 
(section 22(1) Human Rights Act) and that anyone who is awaiting trial must not be detained in 
custody as a general rule (section 18(5) Human Rights Act). These rights reflect traditional 
principles that people must not be judged and subject to punishment before being found guilty 
in accordance with the law. The Court was required to consider whether the laws making bail 
only available in special or exceptional circumstances for those accused of certain serious crimes 
could be interpreted consistently with the plain meaning of the human right that people should 
not be detained in custody without a lawful basis. 
 
The Court was required to work out the objectives and purposes of the Legislative Assembly in 
setting up different classes of offences which had different starting points for whether the 
person accused should be released while awaiting trial. The Court acknowledged that there was 
a need to balance the interests of public safety and making sure the accused would not flee to 
avoid trial. However, the Court decided that having a rule that set such a high threshold for 
getting bail was not compatible with the Human Rights Act which expressly provided the right to 
bail. It issued a Declaration of Incompatibility saying to the Government that it believed the law 
was inconsistent with human rights. 
 

What has changed as a result? 
The Declaration of Incompatibility did not affect the validity of the Bail Act. The Attorney-
General had to present it to the Legislative Assembly and then later provide a government 
response to the Declaration, but this did not require the law to be changed. The special and 
exceptional circumstances test therefore still applies to serious offences, including attempted 
murder. This reflects the Government’s decision that public safety is a higher priority than 
compliance with the right to liberty when presumed innocent. However the case is important 
because it provided the first example of the operation of the dialogue model where the courts 
can advise about the human rights consistency of ACT laws, but the government can choose not 
to change its position based on other public interest considerations.  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2010/147.html
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Upholding professional standards in health care 
 

Veness & Medical Board of Australia (Occupational Discipline) [2011] ACAT 55 (12 August 2011) 
 

What was the issue? 
Professional standards and licensing regimes balance the rights of private practitioners with the 
public interest in community safety. In this case the Tribunal was required to consider factors 
that justified an immediate suspension of a doctor’s registration. The professional standards 
board had applied for the doctor to be suspended having formed the view that the doctor posed 
a risk to public safety. The doctor argued that he should not be immediately suspended, but that 
he should be allowed to practice while he appealed the decision of the board. The doctor 
argued that the Tribunal needed to consider the hardship that he would suffer if he was stopped 
from working. The doctor also applied for one member of the Tribunal to be stopped from 
participating in the hearing because of an apprehended bias - in this respect the doctor’s right 
to a fair hearing was engaged. 
 

Why were human rights important?  
The Tribunal considered the obligation to interpret ACT laws consistently with human rights 
under section 30 of the Human Rights Act including the list of factors that the Tribunal must 
take into account before deciding to take disciplinary action against a professional (affecting 
their right to work under section 27B of the Human Rights Act). The Tribunal considered that the 
overriding objective of the medical practitioner regime was to uphold public safety and the right 
to life (section 9 Human Rights Act). The Tribunal considered that this outweighed the financial 
hardship to the doctor. As to the claim of apprehended bias, the Tribunal provided the doctor 
with full reasons for statements supporting his view that the doctor should be immediately 
suspended. This fulfilled the requirements of natural justice and procedural fairness which 
would allow the doctor to prepare for his appeal. 
 

What has changed as a result? 
This case illustrates how the Human Rights Act may assist professional standard boards and the 
Tribunal to balance individual rights to work with the public interest in safe, appropriate and 
quality health care. It also outlines the requirements for due process to be followed in 
professional standards and disciplinary matters to ensure that any individual is given a fair 
hearing before their right to work is suspended. 
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2011/55.html
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Religious views must not impact mental health treatment 
 

Philip Pocock v Psychology Board of Australia (Occupational Discipline) [2014] ACAT 54 (13 
August 2014) 
 

What was the issue? 
This case was about the appropriate response of the Psychology Board to a psychologist who 
was posting discriminatory views and statements online and in public media when he ran for 
election to the ACT Legislative Assembly. These opinions were based on his strong religious 
convictions rather than scientific evidence. The views expressed were contrary to the applicable 
professional code of ethics. Complaints were made by the public about the psychologist 
requiring the Tribunal to determine whether the psychologist should be permitted to practice, 
or if his registration should be made conditional. 

 

Why were human rights important?  
The Tribunal was required to balance the psychologist’s right to freedom of expression (section 
15 Human Rights Act), freedom of religion (section 14 Human Rights Act) and right to take part 
in public life (section 17 Human Rights Act) with the rights of the public to be free from 
discrimination (section 8 Human Rights Act) and the interest in upholding professional standards 
of evidence-based care by members of the profession.  
 
The Tribunal considered that because the psychologist identified himself as a psychologist when 
making the discriminatory statements, they were not just expressions of personal opinion. The 
Tribunal’s position was that there was a justifiable reason for limiting the rights of individual 
psychologists to express views when they were made while identifying as a psychologist. The 
Tribunal considered that the statements were not in the course of providing services to an 
individual client, but were generally public. The statements had the potential to cause offence 
and harm to individuals, as well as to damage the standing of the profession which may prevent 
people from seeking health care. The Tribunal considered that the psychologist could have 
suspended his registration if he wished to make public statements during the election campaign. 

 

What has changed as a result? 
This case demonstrates human rights are not absolute and may be subject to reasonable 
limitations. This includes the ability of professional associations to impose restrictions on public 
statements by their registered members. A balance needs to be found between the right of a 
person to communicate information in the public domain against the legitimate aim of an 
association maintaining standards among its members. In this case the Tribunal imposed a 
range of conditions on the registration of the psychologist. This included that he pay for 12 
months of ethical mentorship and review by a supervisor, including review of clinical sessions, 
with reports provided to the Tribunal. This was to ensure that the psychologist’s religious views 
were not impacting the quality of health services being offered to individual clients. The 
psychologist was also required to remove public statements on his websites and social media 
that contained discrimination.  
 
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2014/54.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2014/54.html
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Government must give proper consideration to human rights impacts of 
administrative decisions 
 

Little v Commissioner for Social Housing (Administrative Review) [2017] ACAT 11 (20 February 
2017) 
 

What was the issue? 
Ms Little had a substantial rental debt in relation to her public housing tenancy. Housing ACT 
obtained an eviction order at the Tribunal based on those rental arrears. Before the warrant of 
eviction was executed, Ms Little asked for a stay of that process while she brought separate 
administrative proceedings to dispute the amount of rent arrears she owed. This was because 
Ms Little’s debt was based on her having been charged full market rent instead of the reduced 
rent she was entitled to as a pensioner.  Public housing tenants are charged full market rent but 
many are also eligible for a rent rebate based on low household income. Any rent rebate 
granted is credited to the tenant’s account to reduce the amount of rent a tenant must pay. Ms 
Little received the Disability Support Pension and so would have been eligible for a rent rebate. 
However, after several tough experiences including documented domestic violence and the 
death of her son, she was absent from her home for several weeks. During her absence Housing 
ACT cancelled her rental rebate and started charging her full market rent, which continued even 
after she moved back in. A year later Ms Little was given an eviction notice for unpaid rent, 
including for sums she would not have owed if a rent rebate had been in place. Housing ACT 
refused her application to backdate the rent rebate to reduce the debt. If the rebate was 
backdated, the debt would have been much smaller and Ms Little would be unlikely to have 
been evicted.  The question for the Tribunal was whether Housing ACT had given proper 
consideration to Ms Little’s human rights and whether the decision to refused to backdate her 
rebate was the correct and preferable decision. 

 

Why were human rights important? 
All actions or decisions made by the ACT Government must give proper consideration to human 
rights. The Tribunal decided that though the legal framework for the allocation of limited public 
housing to those most in need was consistent with human rights, in this case Housing ACT did 
not give proper consideration to the rights of Ms Little and the significant impact on her of being 
evicted when it refused to exercise its discretion to backdate her rent rebate. The Tribunal 
decided that because her specific circumstances did not appear to have been taken into 
account, in particular the serious domestic violence she had been subjected to, the decision was 
an arbitrary interference with her right to privacy and protection of the home.  

 

What has changed as a result? 
Ms Little’s rent rebate was backdated, and her debt was reduced by a significant amount which 
saved her from imminent eviction into homelessness. This case demonstrates that where 
discretionary decisions are made by Government bureaucrats, they can be arbitrary and 
challenged if they do not properly consider human rights. Human rights must be given 
consideration any time a decision is made by a government agency, particularly when impacting 
a right as important as the right not to have one’s home interfered with arbitrarily.  

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2017/11.html
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2017/11.html
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Equal rights to culturally appropriate healthcare recognised 
 

Brown v Director-General of the Justice and Community Safety Directorate [2021] ACTSC 320 (17 
December 2021) 
 

What was the issue? 
Equality in access to health care is an important aspect of the right to equality and non-
discrimination The case was about whether Aboriginal detainees had access to Aboriginal Health 
Assessments in the ACT jail. Ms Brown argued that the jail had not provided her with an 
Aboriginal Health Assessment each time she was in jail even though that was standard practice 
for Aboriginal people in the general community. Aboriginal Health Assessments are a Medicare 
registered and community accepted health service that look at all factors that may impact the 
health of an Aboriginal person including comprehensive checks of primary physical and mental 
health, social and emotional health status, health risk assessment, immunisation status and the 
impact of social indicators of health, such as financial status, and living conditions prior to 
imprisonment. 
 

Why were human rights important? 
The Court considered rights to humane treatment in jail (section 19 Human Rights Act) and the 
distinct cultural rights of Aboriginal people (section 27 Human Rights Act). The Court considered 
that combined, there was an obligation on the jail to provide culturally appropriate health care 
within the jail, that was equivalent to what a person could access outside prison. However, the 
Court did not view this as requiring exactly the same health services to be provided in exactly 
the same way, in every case. Because the jail had contracted Winnunga Nimmityjah (an 
Aboriginal run health service) to provide culturally appropriate health care the Court considered 
that the jail had met its human rights obligations, even though the Aboriginal Health 
Assessment wasn’t offered to Ms Brown on this occasion. 
 

What has changed as a result? 
This case strengthens the principle that health care offered in the jail must be of the same 
standard and quality as that offered in the general community. For Aboriginal or Torres Strait 
Islander peoples this additionally requires that the provision of health care much also be 
compatible with protection of cultural identity. The Court confirmed that where possible, this 
requires access to regular health checks, of a similar frequency to checks available outside the 
jail; and that these health checks should be with a culturally appropriate medical service 
provider. Culturally safe services delivered by an Aboriginal controlled community organisation 
is an important aspect of the principle of self-determination under the UN Declaration on the 
Rights of Indigenous Peoples and is seen as an important factor in improving health outcomes 
for Aboriginal and Torres Strait Islander peoples. 
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2021/320.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2021/320.html
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Supreme Court finds the ACT has human rights obligations  
 

Williams v Australian Capital Territory [2023] ACTSC 18 (13 February 2023) 
 

What was the issue? 
This case was about a detainee who claimed his human rights were breached by the conditions 
of his detention. The question was whether the one-year time limit for bringing a human rights 
proceeding prevented him from suing the ACT Government. 
 
The Human Rights Act only protects people from actions taken by “public authorities” and the 
Human Rights Act includes a list of what is meant by “public authority”. Mr Williams argued that 
the time limit should not apply because he was suing the Australian Capital Territory itself 
rather than a government agency. Mr Williams argued that the Territory, as the political body of 
the ACT, was not a “public authority”.  
 

Why were human rights important? 
The Court examined section 40(1) of the Human Rights Act and the list of public authorities 
which are bound by the Human Rights Act to act and make decisions compatibly with human 
rights. It decided this list was not exhaustive and that other agencies or entities could be 
covered by the definition. It found that the Australian Capital Territory is itself a public 
authority, which meant that the one year time limit also applied where a person wanted to sue 
the Territory directly under provisions of the Human Rights Act.  
 

What has changed as a result? 
This case clarified that the Australian Capital Territory itself can be sued and has obligations 
under the Human Rights Act to act and make decisions consistently with human rights. This may 
prevent the Government from making technical legal arguments to avoid responsibility for 
breaches of human rights. 
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2023/18.html?context=1;query=%22%20hra2004148%22;mask_path=
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Freedom of information for health care accountability 
 

Allatt & ACT Government Health Directorate (Administrative Review) [2012] ACAT 67 (28 
September 2012) 
 

What was the issue? 
Access to personal health information and related health service information held by the ACT 
Government is generally protected by the right to information under section 16(2) of the 
Human Rights Act. The request was made by Mr Allatt, who wanted to know about the 
treatment of his wife who died while in the care of a mental health care service run by the 
Government.  
 
Mr Allatt made a freedom of information request, but many records were refused on the basis it 
would reveal the names of individual staff and clinical health professionals. The Government 
said this was sensitive information that it was not allowed to provide under law. The 
Government also argued that releasing this information may make the clinical review process 
less effective, if staff were reluctant to make reports or engage fully in reviewing treatment for 
fear of being sued or subject to professional discipline. 
 

Why were human rights important?  
The Tribunal used the Human Rights Act to help interpret whether the information in this case 
was subject to exemptions under the freedom of information framework. The Tribunal 
considered the right to seek and receive information contained in section 16 of the Human 
Rights Act and sought to interpret the freedom of information laws consistently with human 
rights.  
 
The Tribunal decided that the names of individual health providers were not sensitive 
information, and that there was a strong public interest in the transparency, accountability and 
oversight of the membership of clinical review committees. This outweighed any possible 
impact on the privacy of individual staff and health professionals. 

 

What has changed as a result? 
Since this case, ACT freedom of information laws have been strengthened to provide a human 
rights compatible framework that requires the Government to more actively release 
information about its functions and decisions to the public, supporting the right to access to 
information. While the freedom of information laws still contain protections for individual 
privacy, the law recognises the public interest in holding the government to account and 
ensuring it meets its obligations, including its obligation to properly consider human rights when 
making decisions.  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2012/67.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2012/67.html
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Do human rights permit unlawful conduct? 
 

R v AM [2010] ACTSC 149 (15 November 2010) 
 

What was the issue? 
AM was a woman who had been charged with breaching a personal protection order taken out 
by her parents, by approaching their house to non-violently confront them. When she was 
arrested and charged with breaching the personal protection order, she raised an argument that 
because she believed in non-violent confrontation, laws that prevented her from undertaking 
non-violent confrontation were incompatible with her human rights. The question was whether 
the rights to freedom of conscience and religious belief could authorise her otherwise unlawful 
conduct. 
 

Why were human rights important?  
The accused argued that the Human Rights Act and Criminal Code defence of lawful authority 
permitted her to defend the charges she was facing on the grounds that her unlawful actions 
were taken in accordance with conscientious belief in non-violence. The Court explored what 
was meant by the freedom of conscience in section 14 of the Human Rights Act. The Court 
considered that the belief must relate to a substantial and significant aspect of life and have a 
coherent and serious basis worthy of protection in a democratic society.  
 
The Court found that while non-violence or pacifism meets the definition of a conscientious 
belief, in this case that belief did not enable an accused to confront her parents in breach of a 
personal protection order. The Court also considered whether the law relating to personal 
protection orders limited her human rights, and if so whether that was justified or was 
incompatible with human rights. The Court discussed the fact that all human rights may be 
subject to limitations necessary to protect the rights of others, such as the right to privacy that 
was supported by the personal protection restraining order. 
 

What has changed as a result? 
This case provides an interesting example of how the Human Rights Act sits within the existing 
and established legal framework. It does not trump all other laws, instead it requires 
government agencies to consider human rights when making decisions and the courts to read 
laws consistently with human rights, where that is possible. The Human Rights Act does not 
invalidate or overturn laws where they limit rights. It recognises that rights can be subject to 
reasonable limits set by laws that are demonstrably justifiable in a democratic society. In this 
case personal protection orders were found to appropriately limit rights to free movement and 
freedom of conscience in order to protect the rights to privacy and safety of other members of 
the community. 
  

https://jade.io/article/203740
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Rights to due process and fair hearing in administrative decision making 

 

Thomson v Act Planning and Land Authority (Administrative Review) [2009] ACAT 38 (2 October 
2009) 
 

What was the issue? 
This case involved the application of human rights principles to the ACT planning and 
development approval framework. Ms Thomson sought review of decisions by the planning 
authority to approve certain new medium high-rise buildings that would overlook her back yard 
and potentially into the back of her home.  
 

Why were human rights important?  
The ACT Human Rights Commission intervened as a friend of the court to provide guidance on 
the human rights principles. 
 
The Tribunal considered rights to privacy (s 12 Human Rights Act) and rights to fair hearing 
(section 21 Human Rights Act) in making its decision. It did so on its own initiative rather than 
on the arguments of the applicant or the planning authority. The Tribunal determined that a 
public authority was required to properly consider human rights when making administrative 
decisions under the planning framework. The Tribunal said the right to privacy was engaged, as 
developments that were approved in accordance with the planning framework were lawful and 
could not be considered arbitrary or without a reasonable basis. 
 
The Tribunal then considered the limits on third party objections and review rights and the 
principles of fair hearing. It considered that although there is a public interest in allowing people 
whose rights may be impacted to challenge decisions that were not directly about them, the 
restrictions on those rights were reasonable as part of broader statutory framework which 
required the planning authority to balance many factors set by the planning laws when making a 
decision, such as the need for planning applications to be assessed and decided in a timely way, 
and for consistency and certainty in approval process. Therefore, Ms Thomson was not able to 
demonstrate that the restrictions on her review rights were unreasonable or unjustifiable. 
 

What has changed as a result? 
The case emphasised that the planning system had broader public impacts than just 
determining the rights of the property owner and the planning authority. It confirmed that, in 
some cases, third party rights may be affected and may need to be considered if the hearing of 
the application is to be fair and provide due process. This decision shows how important it is for 
proper systems of community consultation and participation in the planning processes. It 
demonstrates that planning may affect the human rights of many individuals in the community, 
not just the property owner; and that planning frameworks should accommodate processes for 
individuals to have their say, to challenge decisions made, and to have those reviews heard in an 
open, fair and transparent forum. 
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2009/38.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACAT/2009/38.html
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Fair allocation of public resources 
 

Hakimi v Legal Aid Commission (ACT); The Australian Capital Territory (Intervener) [2009] ACTSC 
48 (12 May 2009)  
 

What was the issue? 
There is a right to legal representation in a criminal trial to ensure a fair trial, because the law 
can be complex, and people require professional assistance from lawyers to make their 
arguments. Mr Hakimi was eligible to access Legal Aid, a service which provides free legal 
representation to people who could otherwise not afford it. However, Mr Hakimi wanted Legal 
Aid to pay for his own preferred lawyer, rather than providing him with representation from 
within their staff. 
 

Why were human rights important?  
Mr Hakimi argued that that his rights to fair trial (section 21 Human Rights Act) and rights in 
criminal proceedings (section 22 Human Rights Act) meant that he should be able to choose a 
lawyer of his preference. Legal Aid agreed that it was a public authority and was required to 
take the rights to legal representation into account. It argued that rights to legal representation 
were subject to reasonable limits, and it had limited funding to meet very high demand for its 
services. It argued it was reasonable to decide that to best manage its resources, it would only 
provide representation from within its own staff.  
 
The Court heard from the Attorney-General in considering the correct way to interpret human 
rights and decide whether any limitation on them is demonstrably justified. Ultimately the Court 
decided that there was no absolute right to choose legal representation provided by Legal Aid. 
 

What has changed as a result? 
This case was one of the first cases in Australia to consider how human rights legislation should 
be applied in practice. The case clarified how to assess whether the obligations on public 
authorities to act and make decisions consistently with human rights have been met. This 
requires identifying the act or decision, the rights engaged and whether the entity making the 
decision is a public authority.  
 
Then the decision maker must assess whether the act or decision limits rights; and whether 
there is a demonstrable justification for reasonably limiting those rights. The Court examined 
whether proper consideration was given to the impact on rights engaged; and whether the 
public authority could have decided the issues differently or in a way that limited rights less. The 
Court also emphasised the important role of international human rights principles in 
understanding the coverage of the rights in the Human Rights Act.  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2009/48.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2009/48.html
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The need for a fair and fast justice 
 

R v Upton [2005] ACTSC 52 (1 July 2005) 
 

What was the issue? 
An accused person has the right to be tried without unreasonable delay. The Human Rights Act 
recognises the right to a prompt trial is important because the impacts on the accused person 
and the public can be challenging if justice is delayed. In this case, Mr Upton had been brought 
to trial twice and on both occasions the hearing was postponed because the prosecution was 
unable to find witnesses; or because of attempts to interfere with the administration of justice. 
Mr Upton then made an application for a permanent prohibition (a stay) on the commencement 
of further criminal proceedings. The Court granted an absolute stay of any further prosecution 
of the accused for this offence, pending a guarantee of the prosecutors that they would cover 
the legal costs of Mr Upton in preparing for the previous aborted trials. 
 

Why were human rights important? 
Section 22(2)(c) of the Human Rights Act says that everyone charged with a criminal offence has 
a right to be tried without unreasonable delay. The Court has a general power to stay criminal 
proceedings but in this case the Court recognised that section 22(2)(c) of the Human Rights Act 
was important to help the Court make the decision and gave it greater powers that it would 
have otherwise had. 
 
The Court explained that this right recognises traditional understandings of the need for 
efficient justice, and that delay can cause unfairness to the accused because witnesses memory 
about events can fade over time, evidence can be destroyed or compromised and there is an 
escalation in costs. 
 
This did not mean that any delay necessarily leads to an unfair trial and should result in the 
prosecution being stayed permanently, but that in certain circumstances a stay of proceedings 
may be appropriate. In this case a stay was issued but the prosecutor would have the 
opportunity to bring the case to trial again so long as the accused’s prior costs were paid for by 
the prosecutor.  
 

What has changed as a result? 
This was an important early explanation of the operation of the Human Rights Act in the 
criminal justice system and highlighted that while certain rights may have already been 
understood and recognised, the Human Rights Act strengthens and reinforces their protection.  
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2005/52.html
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Balancing interests in the justice system 
 

R v YL [2004] ACTSC 115 (27 October 2004) 
 

What was the issue? 
This case required the Court to balance the interests of vulnerable witnesses, the prosecution 
and the accused in order to have a fair trial for all parties and to get a just outcome. The accused 
woman was alleged to have been committing domestic violence against her 6-year-old stepson. 
She was charged with assault, with the case resting on the evidence of the child as a witness. 
The question was whether the child should be compelled to give evidence in the court as a 
witness, where that was likely to cause distress and long-term harm to the child and their family 
relationships. The Court ruled that while the child could be compelled, it was not in the interests 
of justice to do so.  
 
As a result, the prosecution decided to stop the prosecution, but the Court considered to do so 
after getting so far through the trial would be unjust and contrary to the right of the accused to 
a trial without delay. In the end the judge entered verdicts acquitting the accused. 
 

Why were human rights important? 
The Court considered the rights of the child to protection (section 11 Human Rights Act) when 
deciding not to require the young child to be forced to give evidence in Court. The Court 
considered that while it might be important in some of the most serious cases to get evidence 
from a child, in other less serious cases it may actually cause more harm. In this instance, the 
prosecution was not seeking to have a conviction recorded in the event that the accused was 
found guilty, so requiring the child to give evidence would not justify the risk of potential harm 
to the child if they were to give evidence.  
 
The Court also considered the right to a fair trial and the right to be brought to trial without 
delay (sections 21 and 22 Human Rights Act) when the prosecution indicated it would abandon 
the prosecution. The Court indicated this could amount to an abuse of process and unfairness if 
the prosecution could abandon a trial that was not going well for them, only to bring another 
charge against the accused at a later time.  
 

What has changed as a result? 
The case was an early example of the Human Rights Act being used to reinforce existing powers 
of the Courts to take action to safeguard justice by ensuring that the trial was fair and did not 
create harm in the course of seeking justice. The case reflected that public interests in 
prosecuting a person may need to be balanced with the larger interest in upholding those 
human rights.  
  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTSC/2004/115.html?context=1;query=r%20v%20yl;mask_path=
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Human rights help resolve disputes quickly and efficiently 
 

Casey v Alcock [2009] ACTCA 1 (23 January 2009) 
 

What was the issue? 
After a motor vehicle accident insurance claim the insurer admitted liability of its customer as 
part of a process of information exchange, but then challenged that the claim was outside the 
three year time limit. The Court allowed the claim even though it was outside the usual time 
limit, and this decision was appealed by the insurer (acting in the other party’s name). 
 
The injured person argued that the three-year time limit to make the claim had not expired 
because the insurer had admitted the liability. The Court was required to consider whether the 
insurer’s observance of the new laws (and their admission of liability) should be taken to allow 
the injured person to continue to bring their claim.  
 

Why were human rights important? 
This case looked at the requirements for the Courts to interpret legislation consistently with the 
Human Rights Act, including the right to fair trial (section 21 Human Rights Act). The Court 
decided that setting time limits in which to sue is generally a legitimate purpose for limiting 
rights, and actually supports quick resolution of disputes and access to a fair trial. The Court, on 
reviewing the legislation could not find any reason why the time limit should be taken to mean 
that once three years had passed no claim could be brought, if one party had already admitted 
that it was responsible and liable for the motor accident. Facilitating quick resolution of disputes 
was the purpose of having a time limit period, but in this case since admission of liability had 
been made, there was a right to proceed outside the time limitation period. 
 

What has changed as a result? 
This case clarified that the Human Rights Act does not allow the courts to give laws meaning 
which are inconsistent with their purpose and the intent of the Legislative Assembly. Courts 
can’t interpret laws to give them a meaning that changes the operation of the law (which is 
different to the UK, where the courts have the power to reinterpret laws). Here the Courts must 
try to find an interpretation of the law consistent with human rights but also with the purpose 
and plain language of the legislative provision. 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/act/ACTCA/2009/1.html
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