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A. Background 

The role of the Human Rights Commission 

The Human Rights Commission promotes the human rights and welfare of people 
living in the ACT. The Commission’s vision is for an inclusive community that respects 
and realises human rights and ensures access to justice for everyone. We aim to 
deliver accessible services to empower and support the Canberra community. We 
aim to drive rights-based systemic change including by holding governments, 
systems and people to account to promote and protect human rights.  

The functions of the Human Rights Commissioner with respect to human rights 
include: 

• Reviewing the effect of ACT laws on human rights, and reporting to the 
Minister, with reports then tabled in the Legislative Assembly;  

• Providing human rights education;  

• Advising the Minister on anything relevant to the operation of the Human 
Rights Act 2004;  

• Overseeing conditions of detention; and 

• Intervening, with the leave of a court or tribunal, in legal proceedings related 
to the application of the Human Rights Act. 

 

Public authority obligations under the Human Rights Act 

The Human Rights Act imposes direct human rights obligations on public authorities. 
It is unlawful for a public authority to act in a way that is incompatible with a human 
right; or to fail to give proper consideration to a relevant human right when making a 
decision. Public authorities include ACT government agencies, police officers when 
exercising a function under ACT laws, and entities such as utility companies and 
social housing providers, whose functions are of a public nature.   

If a person claims they are a victim of a public authority acting in contravention of its 
obligations under the Human Rights Act, that person may: 

• make a complaint to the Human Rights Commission; 

• start a proceeding in the Supreme Court; or  

• raise their human rights in other legal proceedings. 

From June 2024 a person may complain to the Human Rights Commission about a 
public authority if a person believes a public authority has acted in contravention of 
the Human Rights Act. The Commission may then investigate and conciliate such 
complaints. If the Commission considers that conciliation is unlikely to succeed, the 
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Commission may make a final report which may include the substance of the 
complaint, action taken to resolve the complaint and recommendations which 
should be taken to ensure actions and decisions are compatible with human rights. 

Use of the Human Rights Act in courts & tribunals 

Supreme Court proceedings 

If a person claims a public authority has acted in contravention of their obligations 
under the Human Rights Act, a person may start a proceeding against the public 
authority in the Supreme Court.  If the Supreme Court finds there has been a 
contravention of the Human Rights Act, the Supreme Court may grant any remedy or 
relief it considers appropriate, except for damages. 

In addition, the Human Rights Act requires all courts, tribunals and decision makers 
to interpret ACT legislation in a way that is compatible with human rights, as far as it 
is possible to do so, consistently with the purpose of the legislation.   

The Human Rights Act also enables the Supreme Court to issue a ‘declaration of 
incompatibility’ if it finds that an ACT law is incompatible with human rights.  This 
does not make the law automatically invalid — it is then up to the Legislative 
Assembly to decide whether to change the law. 

Other legal proceedings 

Human rights may also be raised in other legal proceedings. For example, a person 
may raise human rights in criminal law proceedings whether they are in the Supreme 
Court or the Magistrate’s Court. A person may also raise their human rights in ACAT 
proceedings relating to actions of a public authority, for example in administrative 
review proceedings or in other cases involving social housing, mental health, 
revenue or planning. Other examples of legal proceedings where a person may raise 
their human rights include in the Children’s Court or in a coronial proceeding.  

The Human Rights Commissioner’s right to intervene 

The Human Rights Act provides the Commissioner with the power to intervene in 
civil or criminal proceedings, with leave of the court or tribunal.  The Attorney 
General also has the power to intervene in proceedings involving the application of 
the Human Rights Act but does not require the court’s permission to do so. 

Section 36 of the Human Rights Act provides: 

(1) The human rights commissioner may intervene in a proceeding before a court 
that involves the application of this Act with the leave of the court. 

(2) The court may give leave subject to conditions. 
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The Explanatory Memorandum to the Human Rights Act makes it clear that the 
purpose of this power is to ensure that there is independent advocacy in relation to 
the interpretation and application of the Human Rights Act. The Commissioner 
cannot initiate proceedings nor represent an individual or organisation in 
proceedings. 

The Human Rights Act does not include a provision for costs orders against the 
Human Rights Commission where it seeks leave to intervene under section 36.  The 
Act appears to envisage that the Commission not be exposed to costs when 
performing its statutory responsibility to assist the Courts in interpreting the rights 
protected by the Act.  Ultimately this remains a matter for determination by the 
courts. 

 

B. Intervention guidelines 

1. The Human Rights Commissioner will only consider seeking leave to intervene 
in proceedings where: 

a. The human rights issues are significant and not peripheral to the 
proceedings;  

b. The decision that could be made in the proceedings may significantly 
affect the human rights of persons who are not parties to the 
proceedings; or 

c. The proceedings may have significant implications for the ongoing 
interpretation of:  

• the statutory provision being interpreted in light of the Human 
Rights Act, or  

• the Human Rights Act itself. 

2. Factors that the Human Rights Commissioner considers relevant to 
consideration of whether a matter falls within paragraph 1 of these 
guidelines are: 

a. Whether the Commissioner proposes to present arguments or facts that 
other parties will not be canvassing; 

b. Whether the Commissioner’s involvement would contribute to the 
decision maker reaching an informed decision; 

c. Whether the case involves a new or unsettled area of the law; 

d. Whether the case would clarify a disputed interpretation of the law; 

e. Whether the case has significant ramifications beyond the parties to the 
proceedings; 

f. Whether any parties to the proceedings are self-represented; 
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g. Whether any parties to the proceedings are seeking that a Declaration of 
Incompatibility be made by the Supreme Court; 

h. Whether any party has requested the Commissioner to intervene and 
whether any party may oppose intervention; 

i. Whether the Court or Tribunal has requested that the Commissioner 
intervene; 

j. Whether an order has been made pursuant to section 34 of the Human 
Rights Act; 

k. Whether any other person or organisation is seeking leave to intervene; 

l. Whether the Attorney General proposes to exercise their statutory right 
to intervene and the position that the Attorney General intends to take; 

m. The likely impact of the Commission’s intervention on the individuals 
involved in the litigation; 

n. Whether the issue is an intermediate one or will result in a final 
determination; 

o. The resource or other administrative implications of the Commission 
joining the litigation in the context of all its other functions; 

p. Any broader strategic issues relating to the role, function or reputation of 
the Commission. 

Not all of these factors will be relevant to every potential intervention and 
the Human Rights Commissioner may give more or less weight to each, 
depending on the circumstances of each proceeding. 

3. While the Human Rights Commissioner’s intervention may in fact benefit 
specific individuals or groups, the Commissioner’s role is to advocate for the 
Human Rights Act and its underlying principles.  

4. The Human Right Commissioner’s interventions will generally focus on 
questions of law, policy and issues of broader public interest rather than 
detailed arguments about the facts of a particular case, except to the extent 
that those facts are relevant to the application of the law, systemic issues or a 
broader class of persons than is otherwise represented.  

 

C. Intervention requests and notifications 

Supreme Court proceedings 

Section 34 of the Human Rights Act requires the Human Rights Commission and the 
Attorney General to be notified if a question arises in a Supreme Court proceeding 
that involves the application of the Human Rights Act, or the Supreme Court is 
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considering making a declaration of incompatibility in a proceeding and the Territory 
is not already a party to the proceeding.  

The Supreme Court must not allow any such a proceeding to continue (other than in 
instances of urgent relief of an interlocutory nature) until a reasonable time has 
passed since the giving of the notice to the Commission for a decision to be made 
about whether to intervene in the proceeding. 

Other legal proceedings 

The Human Rights Commissioner is only able to consider intervening in proceedings 
if the Human Rights Commission is aware that the proceeding is occurring and that 
human rights issues are likely to be, or have been, raised. 

Although there is an obligation to the notify the Commission of Supreme Court 
proceedings which raise human rights, there is no requirement that the Commission 
be notified about proceedings in other courts or tribunals. The Commission does, 
however, appreciate being notified of all legal proceedings which raise human rights. 
For proceedings other than in the Supreme Court, the Commission relies on informal 
notifications to enable the Human Rights Commissioner to consider whether to seek 
leave to intervene.  

Therefore, in all legal proceedings where human rights may be raised, the Human 
Rights Commissioner strongly encourages all parties and their representatives to 
inform the Commission at the earliest opportunity.  

Information to provide to the Human Rights Commission 

If a party to a proceeding or other individual or organisation notifies the Commission 
pursuant to section 34 of the Human Rights Act about Supreme Court proceedings or 
wishes to request that the Human Rights Commissioner intervene in other legal 
proceedings, it is important that accurate information about the proceedings and the 
human rights issues it raises be provided. This will assist inform the Commissioner’s 
consideration of whether an application for leave to intervene in the proceeding will 
be made.  

The following is a list of information about the proceeding that should, if practicable, 
be provided to the Commission by the party notifying or seeking intervention by the 
Human Rights Commissioner: 

1. The name of the court or tribunal in which the proceeding is being heard; 

2. The name or title of the proceeding and the relevant court or tribunal 
number;  

3. The names of all parties to the proceedings and their legal 
representatives/counsel, including relevant contact details; 
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4. The date and time of the next court or tribunal appearance and the proposed 
purpose of that appearance e.g. trial, directions hearing; 

5. Whether any party to the proceeding is in detention and, if so, the basis for 
their detention; 

6. If applicable, a copy or summary of the section 34 directions made by the 
judicial officer; 

7. Details of any other relevant directions already made in the proceedings 
particularly if the directions relate to important deadlines e.g. timetable for 
written submissions, trial dates etc; 

8. An outline of the nature and history of the proceeding including (if applicable) 
copies of any key court documents e.g. application and supporting affidavit, 
indictment and case statement, written submissions etc;  

9. An outline of the human rights issues raised including (if applicable) copies of 
any written submissions or court documents that have been filed since the 
commencement of the proceedings which relate to the Human Rights Act or 
human rights issues; and 

10.  Any other information that may be relevant to the Human Rights 
Commissioner’s consideration of the intervention guidelines. 

This information should be emailed to human.rights@act.gov.au  and marked 
attention to the Human Rights Commissioner. 

D. Assistance & contact us  

For general information about the intervention process or assistance notifying the 
Human Rights Commissioner about a case, please contact the Human Rights Law and 
Policy team at the Human Rights Commission:  

Phone: 02 6205 2222  

Email:  human.rights@act.gov.au 

  

 

 

 

The ACT Human Rights Commission acknowledges the work of the Victorian Equal 
Opportunity & Human Rights Commission, the Australian Human Rights and Equal 
Opportunity Commission and the New Zealand Human Rights Commission, in drafting 
guidelines on which the present document is based. 
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