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IN THE ACT CIVIL & ADMINISTRATIVE  
TRIBUNAL        NO: DT 14/07 

   

Re: QINGLIN WANG 
Applicant 

AND: THE AUSTRALIAN CAPITAL TERRITORY 
Respondent 

 
          
 

AMICUS CURIAE SUBMISSIONS OF THE  

ACT HUMAN RIGHTS COMMISSION 
 

INTRO DUC TIO N  

1. On 16 January 2015, Senior Member Anforth released an interim decision in this matter 
(‘the Interim Decision’), finding that the Respondent had both directly and indirectly 
discriminated against the Applicant on the grounds of his race by implementing the priority 
policy and placing the applicant in Category 8.1  

2. The Tribunal left open the question as to whether the indirect discrimination was 
‘reasonable’. 

3. The Human Rights and Discrimination Commissioner makes this submission on the relevant 
legal tests for determining reasonableness, particularly by reference to the ACT Human 
Rights Act 2004.  

FAC TS 

4. Senior Member Anforth summarised the facts in the Interim Decision as follows.2 

5. The Respondent claims that the discrimination arises from the manner in which his 
applications were assessed for an internship and for a resident medical officer (RMO) 
position during 2014 at Canberra Hospital. 

                                                      

1 Wang v ACT (Discrimination) [2015] ACAT 5 
2 Ibid, [1] to [7] 
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6. The Applicant is a 51 year-old migrant from China who arrived in Canberra in 2001. He is a 
permanent resident of Australia who seeks general registration to practice as a health 
practitioner in Australia. He holds a MBBS and Master’s degree in neurology from the Tianjin 
Medical University in China. His degrees have been formally recognised by the relevant 
authorities in Australia. He has satisfied all the requirements for registration as health 
practitioner in Australia except that he needs to complete a one year internship. 

7. The Respondent, ACT Health, is faced with the problem that there are more applications 
from medical graduates for internships and second year graduates for RMO positions, than 
training positions in the ACT. The Respondent developed a policy to guide the allocation of 
internships which has been approved by the ACT Health Minister. This policy creates priority 
Categories 1-8 which depend upon the geographic location of the university from which an 
applicant’s medical qualification was obtained.  

8. Category 1 is limited to ANU graduates. All internationally trained graduates are 
automatically in Category 8. The categories in between deal with graduates of other 
Australian universities. 

9. In 2014 there were only enough training positions in the ACT for applications in Category 1 
with a few left over for Category 2. There is no prospect of a Category 8 graduate being 
allocated a training position. 

10. The Applicant complained that the automatic allocation to Category 8 of internationally 
trained graduates is unlawful discrimination on the basis of nationality. 

INDIRE C T DISC RIMIN ATION 

11. As noted by the Tribunal in the Interim Decision, s 8 of the Act defines conduct that 
constitutes indirect discrimination: 

8 What constitutes discrimination 

(1) For this Act, a person discriminates against another person if— 

 (b) the person imposes or proposes to impose a condition or requirement that has, or 

is likely to have, the effect of disadvantaging people because they have an attribute 

referred to in section  

(2) Subsection (1) (b) does not apply to a condition or requirement that is reasonable in the 

circumstances. 
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12. The Tribunal found that the area of discrimination in this matter is both employment under 
s 10 of the Discrimination Act, and education under s 18.3   

13. To establish indirect discrimination pursuant to section 8(1)(b), 8(2) and 8(3) of the Act, the 
Applicant must prove that the Respondent imposed a condition or requirement upon the 
Applicant which unreasonably disadvantages people of his nationality. 

14. The Tribunal stated in the Interim Decision that the test in section 8(1)(b) is whether 
automatically allocating all International Medical Graduates (IMGs), including the Applicant 
to Category 8, is ‘likely’ to have the effect of disadvantaging them. The Tribunal answers this 
question by stating it is ‘transparently yes’.4 

15. At paragraph 129, the Tribunal noted that in the 2013 intake of interns, the number of 
positions offered within categories did not strictly correlate to the priority of the Categories. 
For instance, more positions were offered to candidates in Category 6 (inter-State 
graduates) than to candidates in Categories 3 and 4 (ANUMS graduates applying to ACT and 
elsewhere) even though Category 6 is of lower priority. If the reason for this is that there 
were more meritorious applicants in Category 6 than in Category 3, the Tribunal was at a 
loss as to why the merits of applicants in Category 8 were not considered. There was no 
evidence before the Tribunal concerning this in the initial proceedings. 

16. At paragraph 130 of the Interim Decision, the Tribunal noted that the condition imposed by 
the Respondent that internship applicants graduate from an Australian university (and 
preferable the ANU) operates in practice to deprive persons such as the Applicant of foreign 
origin (and thus education) of the opportunity for employment and training as interns. The 
Tribunal found that the Respondent’s conduct in implementing the priority system 
constitutes indirect discrimination within the meaning of section 8(1)(b) of the 
Discrimination Act 1991 (ACT). 

17. The Tribunal now seeks further evidence on whether this conduct is reasonable.  

HOW  IS  RE ASON ABLEN ESS ASSESSED?   

18. Section 8(3) of the Discrimination Act states that “in deciding whether a condition or 
requirement is reasonable in the circumstances, the matters to be taken into account 
include- 

(a) The nature and extent of the resultant disadvantage; and 

(b) The feasibility of overcoming or mitigating the disadvantage; and 

                                                      

3 Ibid [52] – [53] 
4 Ibid [124] 
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(c) Whether the disadvantage is disproportionate to the result sought by the person who imposes or 

proposes to impose the condition or requirement.” 

19. In Commonwealth Bank v HREOC ,5 in considering the Sex Discrimination Act 1984, the 
Federal Court found that the reasonableness of a requirement or condition will be 
determined by weighing all relevant factors, which will differ from case to case. However, it 
“will, usually at least, include the financial or economic circumstances of the alleged 
discriminator, including its ability to accommodate the needs of the aggrieved persons”.6  
Further in Secretary, Department of Foreign Affairs and Trade v Styles and Anor the Full 
Federal Court stated that the test of reasonableness was stated to be “less demanding than 
one of necessity, but more demanding than a test of convenience”.7    

20. Therefore, it appears clear that the Tribunal must consider if the factors listed in s.8(3) are 
satisfied as a question of fact, read in light of these tests.  

21. However, there remains some question in interpreting the meaning of ‘reasonable’ under 
s 8(1)(b) whether any other factors should be considered. In the ACT, such legislative 
ambiguity is interpreted through the lens of both the Legislation Act 2001 and 
Human Rights Act 2004.  

22. A range of matters may be relevant in interpreting s 8 of the Discrimination Act. This 
submission focuses on the human rights issues, and in the Commissioner’s view,  the key 
interpretation questions are which party bears the onus of demonstrating conduct was 
reasonable (or unreasonable), and what matters may be considered in determining 
reasonableness.  

APPLI C ATION  OF S .30 OF THE HUMA N RI GHT S ACT 2004  

23. The application of s.30 of the HR Act in Tribunal matters was discussed by Presidential 
Member Spender in the matter of Allatt & ACT Government Health Directorate,8 in 
interpreting the Freedom of Information Act 1989 and Health Act 1993.  

24. The Tribunal first questioned if a human right was enlivened by the legislation, and then 
followed the methodology adopted by Justice Penfold of the ACT Supreme Court in Re 

                                                      

5 (1997) 80 FCR 78  
6 Ibid, 111 per Sackville J 
7 [1989] FCA 342 [51] 
8 (Administrative Review) [2012] ACAT 67 
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Application for Bail by Islam,9 notwithstanding the High Court’s decision in the Victorian 
case of R v Momcilovic10. 

25. In Islam, her Honour held that s.30 of the HR Act should be applied at an early stage in the 
process of interpreting legislation (rather than at the end). In Allatt, the Tribunal confirmed 
that s.30 is not a special rule of interpretation, and noted that this aspect of the Victorian 
Court of Appeal decision in R v Momcilovic was upheld by the majority of the High Court, 
and cited the statement of French CJ that the provision: 11 

“…requires statutes to be construed against the background of human rights and freedoms set out in 

the Charter in the same way as the principle of legality requires the same statutes to be construed 

against the background of common law rights and freedoms.” 12 

26. The Commission agrees that the High Court decision in Momocilivic does not appear to have 
negated the ACT authority of Penfold J’s decision in Islam. This methodology determined by 
Penfold J, and adopted by the Tribunal in Allatt is: 

Preliminary question: Does the Legislation Enliven a Human Right? If so, proceed to apply: 

 

Step 1: Identify all meanings of the provision that are available under ordinary principles of statutory 

interpretation and consistent with legislative purpose (the available meanings), including meanings 

generated by applying s 30 of the HR Act but also meanings that would be available apart from s 30. 

 

Step 2: Temporarily set aside any available meaning that is not human rights-compatible under s 30. 

 

Step 3: Examine the remaining available meanings (that is, those that are human rights-compatible). 

 

Step 3A: If there are one or more available meanings that are human rights-compatible, then that 

meaning, or the one of those meanings required by s 139 of the Legislation Act to be preferred, is 

adopted. 

 

Step 3B: If there are no available meanings left (that is, there were no available meanings that were 

also human rights-compatible), re-instate the non-compatible available meanings set aside at Step 2. 

 

                                                      

9 (2010) 244 FLR 158.  
10 [2011] HCA 11, [51] 
11 [2012] ACAT 67, [71-72] 
12 (2010) 25 VR 436 
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Step 4: Undertake an inquiry under s 28 of the HR Act into whether any of those re-instated available 

meanings can be justified. 

 

Step 4A: If only one meaning can be justified, it is adopted. 

 

Step 4B: If two or more available meanings can be justified, then a choice must be made between 

them; in the ACT that choice would seem to be directed by s 139 in favour of the available meaning 

that best achieves the legislative purpose. In the absence of such a provision the choice would be less 

constrained and might, for instance, include a consideration of which meaning had the least impact 

on relevant human rights. 

 

Step 4C: If none of the available meanings can be justified, then the available meaning or one of the 

multiple available meanings (in the ACT chosen as required by s 139) is adopted, and a declaration of 

incompatibility may be considered.13 

DOES  THE  LEGISL ATIO N ENLI VEN  A HUM AN  RIG HT? 

27. Section 8 of the Discrimination Act may excuse ‘reasonable’ behaviour that nonetheless 
engages the right to equality under the HR Act (and potentially other rights). Section 8 of 
the Human Rights Act states: 

8 Recognition and equality before the law 

 (1) Everyone has the right to recognition as a person before the law. 

 (2) Everyone has the right to enjoy his or her human rights without distinction or 

discrimination of any kind. 

 (3) Everyone is equal before the law and is entitled to the equal protection of the law without 

discrimination.  In particular, everyone has the right to equal and effective protection against 

discrimination on any ground. 

 

Examples of discrimination 

Discrimination because of race, colour, sex, sexual orientation, language, religion, political or other 

opinion, national or social origin, property, birth, disability or other status. 

                                                      

13 Re Application for Bail by Islam [2010] ACTSC 147 
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28. As provided for in the example, s 8 of the HR Act covers race amongst its attributes. Having 
already found that the respondent’s conduct represents direct race discrimination, the 
Tribunal has confirmed that Dr Wang’s right to equality has been limited. 

Application of the Islam Methodology: Step 1  

Identify all meanings of the provision that are available under ordinary principles of statutory interpretation 

and consistent with legislative purpose (the available meanings), including meanings generated by applying 

s 30 of the HR Act but also meanings that would be available apart from s 30. 

29. In Allatt, the Tribunal first applied s.139 of the Legislation Act 2001: 

139  Interpretation best achieving Act's purpose  

In working out the meaning of an Act, the interpretation that would best achieve the purpose of the 

Act is to be preferred to any other interpretation.  

30. The objects and Explanatory Statement to the Discrimination Act suggests its purpose is to 
eliminate unfair discrimination and sexual harassment. Hunyor has noted that legislation 
drafted to protect against racial discrimination should be given a beneficial meaning. In 
citing Waters v Public Transport Corporation he suggests the assessment of reasonableness 
should be determined with this in mind:14 

‘The apparent reasonableness of a requirement or condition will limit the circumstances in which 

indirect discrimination can be shown. Courts should, however, be slow to find that requirements with 

a discriminatory impact are ‘reasonable’, consistent with the principle that when construing 

legislation designed to protect human rights, courts have a special responsibility to take into account 

the purposes and objects of the legislation (to eliminate racial discrimination) and, accordingly, 

should construe exemptions and provisions restricting rights narrowly.’15 

31. Sections 141 and 142 of the Legislation Act notes that non-legislative context may also be 
considered including Explanatory Statements and introduction and debate speeches.  

32. Section 31 of the Human Rights Act allows International Law and the judgments of foreign 
and international courts and tribunals, to be considered in interpreting rights.  

                                                      

14 [1991] HCA 49 
15 Hunyor, Jonathan  "Skin-deep: Proof and Inferences of Racial Discrimination in Employment" [2003] Sydney Law 
Review 24. Accessed online at http://www5.austlii.edu.au/au/journals/SydLRev/2003/24.html 
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Onus 

33. Section 8 is silent on which party bears the onus, if any, of proving indirect discrimination 
was reasonable.  

34. In Re Secretary of the Department of Foreign Affairs and Trade v Styles, in considering the 
then Federal Sex Discrimination Act 1984 (‘the SDA’),  the Full Federal Court suggested that 
as unreasonableness was part of the construction of indirect discrimination, the 
complainant bore the onus of providing it.16 It should be noted that the relevant provision 
was arguably constructed differently to that provided in s 8 of the ACT legislation, in that it 
required that the condition or requirement was shown to be ‘not reasonable’. Subsection 5 
(2) of the SDA stated: 

"For the purposes of this Act, a person (in this sub-section referred to as the 'discriminator')  

discriminates against another person (in this sub-section referred to as the 'aggrieved person')  

on the ground of the sex of the aggrieved person if the discriminator requires the aggrieved person to  

comply with a requirement or condition –  

(a) with which a substantially higher proportion of persons of the opposite sex to the aggrieved 

person comply or are able to comply;  

(b) which is not reasonable having regard to the circumstances of the case; and  

(c) with which the aggrieved person does not or is not able to comply." 

35. In Waters v Public Transport Corporation, Justice McHugh of the High Court, considering the 
relevant section of the Victorian Equal Opportunity Act 1984, supported this assertion.17 
Again, that concerned the interpretation of a provision that was constructed on the basis 
that conduct would be unlawful if it was not reasonable:  

For the purposes of sub-section(l) a person discriminates against another person on the ground of the 

status or by reason of the private life of the other person if— 

(a) the first-mentioned person imposes on that other person a requirement or condition with which a 

substantially higher proportion of persons of a different status or with a different 

private life do or can comply;  

(b) the other person does not or cannot comply with the requirement or condition; and 

                                                      

16 [1989] FCA 342 [51] 
17 (1991) 103 ALR 513, 559-560. His Honour stated “I should note that it was common ground between the parties that 
the onus was on the Corporation to produce evidence to show that the relevant requirements or conditions were 
reasonable. However, I cannot accept that the concession of the Corporation was correctly made. A finding that the 
requirement or condition imposed was not reasonable is an essential element in proving a breach of s.17(5). A 
complainant has the onus of proving the element contained in par.(c).” 
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(c) the requirement or condition is not reasonable.  

 

36. In contrast, s.8(2) of the ACT Discrimination Act states that s 8(1) does not apply where 
condition or requirement ‘is reasonable’. Arguably, the ACT Discrimination Act instead 
requires that absent proof of reasonableness, a condition or requirement is unlawful. 
Support for this interpretation is found in s 70 of the Act: 

70 Onus of establishing exception etc 

If, apart from an exception, exemption, excuse, qualification or justification under this Act, conduct 

would be unlawful under part 3, part 5, section 66 or part 7, the onus of establishing the exception, 

exemption, excuse, qualification or justification lies on the person seeking to rely on it. 

37. This provision includes reference to not only to ‘exceptions’ and ‘exemptions’, which are 
explicitly named as ‘defences’ in various parts of the Act,18 but also to ‘excuse, qualification 
or justification’. None of these words are used in this context elsewhere in the Act, and 
arguably their inclusion suggests that the onus created by s 70 is intended to apply beyond 
the named ‘Exceptions’ and ‘Exemptions’ to other provisions of the Act, of which s.8(2) 
would be the most apparent.  

38. The legislature did intend to formulate the definition of indirect discrimination differently to 
other jurisdictions at the time of the Act’s passage (1991), including ‘simplifying’ the existing 
definitions in force at the time. Rosemary Follett MLA, the then Chief Minister, stated in 
introducing the Bill:  

‘One of the most significant changes made to the Bill is in the definition of what constitutes 

discrimination. The traditional definition which is used in all other State legislation has proved 

difficult and often unworkable in the courts. The definition in this Bill is a clear statement of what 

we mean by discrimination, without the unnecessary tests and conditions which unduly complicate 

the matter in other jurisdictions.’19 

39. Section 8 of the HR Act is based on Article 26 of the International Covenant on Civil and 
Political Rights , and support for the proposition that conduct must be demonstrably 
reasonable is found in General Comment 18 of the Human Rights Committee. This General 
Comment provides guidance on the interpretation of Article 2, and notes that: 

                                                      

18 Exceptions are granted by the Discrimination Commissioner under Part 10, and exceptions are provided throughout 
Part 4.  
19 ACT Hansard, 17 October 1991, 3891 
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'...Not every differentiation of treatment will constitute discrimination, if the criteria for such 

differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate 

under the Covenant.’20 

40. Some support is also found for the proposition in the jurisprudence of the European Court 
of Human Rights. For example, in the recent case of Eweida and Others v United Kingdom, 
the Court summarised its approach to indirect discrimination as follows: 

‘Such a difference of treatment between persons in relevantly similar positions - or a failure to treat 

differently persons in relevantly different situations - is discriminatory if it has no objective and 

reasonable justification; in other words, if it does not pursue a legitimate aim or if there is not a 

reasonable relationship of proportionality between the means employed and the aim sought to be 

realised.’21 

41. In citing a number of relevant European Council Directives and related case law, the 
European Union Agency for Fundamental Rights summarises the situation as follows: 

‘To address the difficulty of proving that differential treatment was based on a protected ground, 

European non-discrimination law allows the burden of proof to be shared. Accordingly, once the 

claimant can show facts from which it can be presumed that discrimination may have occurred, the 

burden of proof falls on the perpetrator to prove otherwise. This shift in the burden of proof is 

particularly helpful in claims of indirect discrimination where it is necessary to prove that 

particular rules or practices have a disproportionate impact on a particular group.’22 

42. Finally, discussed further below, the Victorian courts and tribunals have found that a Public 
Authority bears the onus of showing its actions are reasonable and proportionate when 
they engage a legislated right. As the Tribunal has already noted in the Interim Decision, the 
respondent’s policy limits Dr Wang’s right to equality.  

43. While somewhat unsettled, the weight of these authorities when applied to the particular 
construction of s 8 of the Discrimination Act, suggests that if either party carries a burden, 
the onus is on the respondent to demonstrate that the requirement or condition was 
reasonable, likely on the balance of probabilities.  

                                                      

20 Human Rights Committee, General Comment No 18: Non-discrimination, 37th Session U.N. Doc. HRI/GEN/1/Rev.1 
at 26 (1994). 
21 Applications nos. 48420/10, 59842/10, 51671/10 and 36516/10 at [88] 
22 European Union Agency for Fundamental Rights, Handbook on European Non-Discrimination Law, 2010, 123 to 
124 citing Racial Equality Directive (Article 8), Employment Equality Directive (Article 10), Gender Equality 
Directive (Recast) (Article 19), Gender Goods and Services Directive (Article 9). Case-law of the European Committee 
of Social Rights: SUD Travail Affaires Sociales v. France (Complaint No. 24/2004), 8 November 2005, and Mental 
Disability Advocacy Centre (MDAC) v. Bulgaria (Complaint No. 41/2007), 3 June 2008. 



11 
 

44. The so-called Briginshaw principle is often cited as precedent for the proposition that the 
strength of the evidence required to meet the standard of proof in civil cases may change.23 
Discrimination matters have been identified as ‘serious matters’ for these purposes. 
However, several commentators have cautioned against a blanket approach to determining 
the standard of proof in finding unlawful discrimination. For example, in writing about racial 
discrimination, Hunyor’s notes: 

‘Furthermore, it should be recognised there is nothing ‘inherently unlikely’ about racism or racial 

discrimination, such that under the Briginshaw principle a higher standard of evidence should be 

required to make out such a claim. As I have argued above, factors such as race are an inevitable 

influence on decisions which require a differentiation of candidates based on their personal 

attributes.’24 

45. Similarly, De Plevitz suggests that the absolute application of Briginshaw may be 
appropriate in other civil contexts, such as particularly serious matters (citing case law 
regarding sexual abuse allegations, medical negligence, fraud and others), or where the 
outcome of the decision may be irreversible, but not in the ‘blanket’ manner that has 
occurred in Australian discrimination law.25 She cites the decision of the Full Bench of the 
New South Wales Industrial Relations Commission, on the basis that its reasoning in 
questioning the application of the standard to unfair dismissal was equally applicable to 
anti-discrimination legislation. The Court observed that to apply Briginshaw indiscriminately 
was to harbour 

‘...a fundamental misconception of the test and scheme of the Act relating to unfair dismissals. For 

example, a conclusion that a dismissal was harsh, unreasonable, or unjust does not necessarily 

involve any finding of legally or morally reprehensible conduct on the part of the employer. It may be 

sufficient, for example, to find the test met where the conduct of the employer, or the circumstances 

of the dismissal, result in a situation where the dismissal viewed objectively can be said to be harsh, 

unreasonable, or unjust. That does not involve necessarily a finding as to the employer’s intent, or 

that the employer has acted reprehensibly, illegally, or fraudulently. Indeed, such a finding could 

arise from mere inadvertence on the employer’s part’.26 

                                                      

23 Based on the High Court decision in Briginshaw v Briginshaw (1938) 60 CLR 336 
24 Above n.15 
25 Loretta De Plevitz, “Briginshaw Standard of Proof in Anti-Discrimination Law: Pointing with a Wavering Finger” 
(2003) 27 Melbourne University Law Review 308. Cited by ACAT in Kovac v Australian Croatian Club Ltd [2014] 
ACAT 41 
26 Four Sons Pty Ltd v Sakchai Limsiripothong (2000) 98 IR 1, 8.  



12 
 

46. In Siddique v Director General of the Department of Education and Communities NSW, the 
New South Wales Civil and Administrative Tribunal has clarified how Briginshaw should be 
applied in anti-discrimination cases.27 The Tribunal cited Branson J in the Federal Court case 
of Qantas Airways v Gama,28and suggested the Briginshaw test in discrimination law is 
about the quality of the evidence, not the standard of proof.  

‘She indicated that “Briginshaw” was about the quality of the evidence, not the standard of proof. 

She stated, “The correct approach to the standard of proof in civil proceedings in a federal court is 

that for which s140 of the Evidence Act provides. It is an approach which recognises ... that the 

strength of evidence necessary to establish a fact in issue on the balance of probabilities will vary 

according to the nature of what is sought to be proved – and, I would add, the circumstances in 

which it is sought to be proved.” ‘29 

47. Presidential Member Spender of the ACAT in the matter of Kovac v Australian Croatian Club 
Limited adopted a similar position: 

‘However, when assessing the gravity of the matters alleged, the Tribunal notes that this matter does 

not involve an allegation of fraud, or lack of probity. Although the Tribunal recognises that a finding 

that the respondent has treated the applicant unfavourably because of his political views does have 

serious consequences, its gravity is on the lighter end of the sliding scale, so it is less serious than 

vilification, which the NSW Appeal Panel found, in turn, to ‘not sit as high in the spectrum of gravity’ 

as the allegations in  Briginshaw  itself, that is, an adverse finding of adultery against a wife in public 

court proceedings in the 1930s.[113] Similarly the Tribunal does not consider the allegation to be as 

serious as an allegation of sexual harassment against a public figure, i.e. a politician, which was in 

issue in De Domenico. Therefore, although the Full Federal Court upheld the AAT’s application of the  

Briginshaw  standard in De Domenico, the Tribunal does not consider that it is bound by the standard 

of proof adopted in the particular circumstances of the De Domenico case.’30  

48. Therefore, for the purposes of this matter, the application of Briginshaw should not be on 
the assumption that all discrimination matters are ‘serious’, but rather the Tribunal should 
consider what the appropriate quality of evidence is needed to make out a claim of indirect 
race discrimination. The allegations against ACT Health are not misconduct, fraud or other 
serious charge. Rather, this matter concerns drafting of a policy that prevents a trained 

                                                      

27 [2015] NSWCATAD 27  
28 [2008] FCAFC 69 [at 55] 
29 [2015] NSWCATAD 27, [109]  
30 [2014] ACAT 41, [103] 

http://www.austlii.edu.au/au/legis/nt/consol_act/ea80/
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doctor obtaining an internship. Therefore the Tribunal should adopt a threshold below, or at 
least analogous with, that used in Kovac. 

Objective Test 

49. In Styles the Court confirmed that regardless of onus, the determination of reasonableness 
was an objective one.  

‘The criterion is an objective one, which requires the Court to weigh the nature and extent of the 

discriminatory effect, on the one hand, against the reasons advanced in favour of the requirement or 

condition on the other. All the circumstances of the case must be taken into account.’31 

Can other factors can be considered? 

50. The Explanatory Statement to the original 1991 Discrimination Bill noted that s 8(3) listed 
‘some of the matters which should be taken into account’.32  

51. Further, while it may not be settled, at common law it is said that the term ‘includes’ is used 
when a non-exhaustive list is intended, to add to the ordinary meaning of the word.33 This is 
reflected in the decision of the High Court in Waters, considering the Victorian Equal 
Opportunity Act. Mason CJ and Gaudron J held: 

“Reasonable in that paragraph must mean reasonable in all the circumstances.”34 

52. Therefore, using the ordinary step of statutory interpretation, the list in s.8(3) is not 
intended to be exhaustive.  

53. This Submission focuses on relevant factors drawn from human rights jurisprudence and 
guidance material. There are likely other factors that the Tribunal might also consider.  

Human Rights Obligations 

54. The proposition that an assessment of reasonableness should encompass a consideration of 
human rights compliance is supported by New Zealand case law. In Northern Regional 
Health Authority v Human Rights Commission,35 a regional health authority limited the 
number of doctors who were eligible for certain benefits, to discourage the over-supply of 
doctors in the region. Eligibility was limited to practitioners holding New Zealand 
undergraduate medical qualifications. The New Zealand High Court held that this policy was 

                                                      

31 At 263.  
32 At page 6.  
33 See for example Sherritt Gordon Mines Ltd v FCT (1976) 10 ALR 441 at 455 
34 At 365 
35 [1998] 2 NZLR 218 
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unlawful as it indirectly discriminated on the ground of national origin., Justice Cartwright 
considered both the Bill of Rights Act 1990 (comparable to the ACT HR Act) and the Human 
Rights Act 1993 (the New Zealand equivalence to the ACT Discrimination Act). Justice 
Cartwright stated: 

‘Any analysis of policy which may directly or indirectly discriminate must be done in the light of the 

international principles and experience as stated in the relevant conventions and covenants and, 

where appropriate, assistance may be drawn from overseas cases, whether directed at domestic 

issues or emanating from statements of international committees or colloquia. Any such assistance 

as can be derived is just that: assistance. None of the principles or statements are binding on New 

Zealand Courts. They do, however, paint a backdrop against which New Zealand's obligations and 

compliance can be placed.’36 

55. Tellingly, the Court considered the Australian case of Australian Medical Council v Wilson,37 
which involved similar questions to this matter. That is, whether a policy that required a 
graduate from an Indian university to pass an additional examination to practice was 
unlawful indirect discrimination under the Commonwealth Racial Discrimination Act 1975 
(‘RDA’). Justice Cartwright distinguished the facts of Wilson from those in Northern Regional 
Health on the basis that the Policy in Wilson concerned a merit based selection process for 
international students (the top 200 examination candidates would be registered). In 
contrast, the New Zealand Court was considering a policy that would not grant relevant 
registration to medical graduates obtained from a university outside of New Zealand, 
regardless of merit.  

56. Justice Cartwright further noted the construction of s 9 of the RDA with the New Zealand 
provisions in question. The Court in Wilson found the only way the plaintiff could make out 
their case was to show that the quota requirement had a disproportionate adverse impact 
on overseas trained doctors of Indian national origin. 

‘Regardless of the intention behind the act or of the body imposing a requirement or condition on a 

person or group of persons, if the effect is discriminatory in terms of the definition in the Human 

Rights Act, then the conduct, practice, condition or requirement will be unlawful. Unlike s 9(1A)(c) 

which requires that a comparison be made between the impact of a requirement on groups of the 

same race, colour, descent or national or ethnic origin, there is no attempt made in s 65 to indicate 

that the comparison must be made on that basis.’38 

                                                      

36 Ibid, 235 
37 (1996) 137 ALR 653  
38[1998] 2 NZLR 218, 240 
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57. Section 8 of the ACT Discrimination Act similarly requires no comparison of treatment of 
individual within the same group, and it might therefore be said that the facts of Northern 
Region Health Authority are closer to those in the present matter of Wang, compared to 
those in Wilson. Certainly, in the Commissioner’s view, this New Zealand case is authority 
for the proposition that human rights considerations are relevant in considering the issue of 
reasonableness.  

58. Similarly, in case of Eweida and Others v United Kingdom,39, the European Court of Human 
Rights considered a number of claims of direct and indirect religious discrimination involving 
private and public employers. The Court stated that whether a Public Authority had 
complied with its human rights obligations was a relevant consideration: 

‘The second applicant’s employer was a public authority, and the Court must determine whether the 

interference was necessary in a democratic society in pursuit of one of the aims set out in Article 9.’40 

59. The Supreme Court of Canada in Canadian Foundation for Children, Youth and the Law v 
Canada (Attorney General) stated (in the context of corporal punishment of children) that 
reasonableness included a consideration of human rights obligations: 

‘[F]urther precision on what is reasonable under the circumstances may be derived from [Canada's] 

international treaty obligations.’41 

60. It might be said that whether a respondent has acted lawfully is implicit in a consideration of 
whether it has acted reasonably for the purposes of discrimination law, in deciding to treat a 
complainant in a way that is prima face discriminatory. Such a consideration may arguably 
be encompassed in the factors listed in s 8(3) of the ACT Discrimination Act.  However, in 
the Australian context, the Victorian Court of Appeal case some doubt on the ability for 
Tribunals to consider whether Public Authorities had complied with their obligations under 
human rights legislation in Director of Housing v Sudi.42 The Court (Warren CJ, Maxwell P 
and Weinberg JA) unanimously found that in that particular matter, the Victorian Civil and 
Administrative Tribunal could not determine if a Public Authority had breached its 
obligations under s 38 of the Victorian Charter of Rights and Responsibilities Act 2006 to act 
and make decisions consistently with human rights. The same obligation exists under s 40B 
of the ACT Human Rights Act 2004.  

It is unlawful for a public authority— 

  (a) to act in a way that is incompatible with a human right; or 

                                                      

39 Applications nos. 48420/10, 59842/10, 51671/10 and 36516/10  
40 Ibid, [98] 
41 2004 SCC 4, [31] 
42 [2011] VSCA 266, [48] 
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  (b) in making a decision, to fail to give proper consideration to a relevant human right. 

61. Section 40C(2) of the HR Act further provides that a person may ‘rely on the person’s rights 
under this Act in other legal proceedings.’ 

62. However, the decision in Sudi can be contrasted with these proceedings. The Victorian Court 
of Appeal reached its decision on the basis that the proceedings before the Tribunal 
represented a collateral judicial review.  

‘For reasons already outlined, VCAT did not, apart from the Charter, have power to review the 

validity of the Director’s decisions on the ground of unlawfulness. Accordingly, s 39(1) does not 

operate to confer jurisdiction on VCAT to grant relief on ‘a ground of unlawfulness arising because of 

this Charter’43 

63. The Victorian courts have provided further clarification about when a consideration will be 
collateral, and the corresponding ability for tribunals to consider human rights compliance. 
These decisions have turned on whether the human rights question before VCAT is 
collateral to the proceedings. For example, in considering whether Victorian police had 
breached its obligations under both privacy and human rights legislation in retaining images 
of a complainant taken at a rally, Steele SM stated: 

‘[T]he Tribunal would not be venturing into the realm of judicial review in considering whether the 

Respondent’s retention of the images of the Complainant was unlawful under the Charter. [. . .] In 

Sudi, the Director’s decision to bring the proceeding was not a matter which the Tribunal could 

review because the decision was collateral to the proceeding itself. In the present case, the 

Respondent’s decision to retain the images of the Complainant is being directly considered by the 

Tribunal. The lawfulness of that retention is under review because it is said to be ‘unlawful’ under 

[the Information Privacy Act].’44 

64. Similarly in the discrimination matter of Slattery v Manningham,45 the VCAT reached similar 
conclusions, and formally found the Public Authority (Manningham Council) had breached 
its Charter obligations. In that case, a Council excluded a resident from visiting its facilities 
on the basis of his disabilities. As well as finding a breach of the Victorian Equal Opportunity 
Act, Senior Member Nihill considered that maintaining the ban had limited the applicant’s 
human rights, including the right to equality. The limitations were found not to reasonable 

                                                      

43 Ibid, [48] 
44 Caripis v Victoria Police (Health and Privacy) [2012] VCAT 1472 at [98]-[99] 
45 [2013] VCAT 1869 



17 
 

and could not be demonstrably justified, and therefore the Council was found to have 
breached its s38(1) obligations. 46 

65. This line of authority was further confirmed by the Victorian Supreme Court in Goode v 
Common Equity Housing.47 In that case, Justice Bell found the VCAT had erred in a 
discrimination matter, by failing to take into account the complainant’s charter arguments 
because the discrimination complaint had not been made out. Justice Bell found that this 
constituted an error: 

‘It follows that, in respect of an act or decision of a public authority, the tribunal has jurisdiction 

under s 39(1) of the Charter to grant such relief or remedy on a ground of Charter unlawfulness as 

may be sought in the tribunal on a ground of non-Charter unlawfulness. The tribunal does not lose 

that jurisdiction because, when application is actually made seeking relief or remedy on a ground of 

non-Charter unlawfulness, that ground is not determined or rejected. As the President decided in 

Sudi, where a person is able to seek relief or remedy ‘independently of the Charter’, it may be sought 

on the ‘ground of unlawfulness ... arising because of the Charter’48 

66. It should be noted that s.39 of the Charter is expressed in different terms to s.40B of the 
ACT Human Rights Act. In particular, Justice Bell described s 39(1) of the Charter as an 
‘enabling provision’. It states: 

(1) If, otherwise than because of this Charter, a person may seek any relief or remedy in respect of 

an act or decision of a public authority on the ground that the act or decision was unlawful, that 

person may seek that relief or remedy on a ground of unlawfulness arising because of this 

Charter. 

67. In contrast, the equivalent provisions in the ACT HR Act are sections 40C (2)(b) and 40C(5) 

40C Legal proceedings in relation to public authority actions 

 (1) This section applies if a person— 

  (a) claims that a public authority has acted in contravention of section 40B; and 

  (b) alleges that the person is or would be a victim of the contravention. 

 (2) The person may— 

  (a) start a proceeding in the Supreme Court against the public authority; or 

                                                      

46 The Victorian Equal Opportunity and Human Rights Commission in its submission to the VCAT submitted that the 
Tribunal should have regard to the Respondent’s obligations as a public authority in determining whether there has 
been unfavourable treatment or a disadvantage to the Applicant, and whether the Respondent acted in a way that was 
‘reasonable’ in accordance with its obligations under the EOA 2010 and EOA 1995. 
47 [2014] VSC 585 
48 Ibid, [39] 
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  (b) rely on the person’s rights under this Act in other legal proceedings. 

... 

(5) This section does not affect— 

(a) a right a person has (otherwise than because of this Act) to seek relief in relation to 

an act or decision of a public authority; or 

  (b) a right a person has to damages (apart from this section). 

68. Whether these, read together, have the same ‘enabling’ ability of s 39 of the Charter is 
unsettled. Indeed, such a question is outside the scope of this submission. Nonetheless, the 
Goode decision represents further confirmation that ACAT can, if not must, consider the 
actions of Public Authorities in discharging their human rights obligations.49 

69. Certainly, the ability of lower courts and ACAT to consider human rights obligations was 
confirmed by the ACT Supreme Court in LM v Childrens Court of the Australian Capital 
Territory and the Director of Public Prosecutions for the ACT.50 This reasoning was further 
adopted by ACAT in Commission for Social Housing in the ACT v Crockford and Anor.51  

70. The ACAT’s jurisdiction to hear discrimination complaints, as noted by the Tribunal in its 
Interim Decision, is conferred explicitly under the Human Rights Commission Act 2005. 
Based on the reasoning in Sudi, and subsequent Victorian jurisprudence, coupled with that 
of other human rights jurisdictions, ACAT should consider if ACT Health has complied with 
its Public Authority obligations in its treatment of Dr Wang as part of its consideration of 
indirect discrimination.  

Other Factors 

71. As the Tribunal has noted, this matter involves questions of public policy. In that regard, 
some further guidance on assessing reasonableness may be found in the Economic, Social 
and Cultural Rights jurisprudence developed by the South African and German Courts. 
Several of these rights are protected in the domestic law of those countries, including the 
right to health, work, education and housing, which inherently involve questions of 
Government policy and budgeting. 52 

72. Generally, the approach of such courts has been to undertake a proportionality analysis (as 
found in s 28 of the HR Act), which includes a consideration of the purpose of the policy and 

                                                      

49 In the most recent matter of RW v State of Victoria [2015] VCAT 266, VCAT further clarified that the Charter 
matters have to be raised as part of the discrimination proceedings.  
50 [2014] ACTSC 26 at paragraph 27 
51 (Residential Tenancies) [2015] ACAT 31 
52 This discussion is drawn from Katharine G. Young, Constituting Economic and Social Rights, 2012, Oxford 
University Press.  
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inquires into whether it is intended to achieve a legitimate aim, are there less restrictive 
options and are their safeguards built in.  

73. There is no requirement for the court to make its own determination as to what might be a 
reasonable policy in the circumstances. Remedies can include sending the policy back to the 
government for redevelopment in accordance with the requisite human rights guarantees. 
This is consistent with Australian case law, for example, in relation to the Federal Sex 
Discrimination Act, it has found that the test of reasonableness is not whether the decision 
was correct or could have been ‘better’.53  

74. For example, in Khosa v Minister of Social Development,54 the South African Constitutional 
Court examined whether the exclusion of permanent residents from social benefits was 
consistent with the right to social security and the rights to equality and non-discrimination.  

75. In essence, the Court’s task involved examining the government’s reasons for restricting 
benefits to South African citizens and whether they met the standard of reasonableness 
required for assessing limitations on human rights.  The court was prepared to accept that 
the legislation would have met the standard required by minimum ‘rationality review’.55 But 
it said that the search for reasonableness demanded more from the government than 
simply the search for rationality and non-arbitrariness.56  

76. In order to test the reasonableness of the policy, the court considered (i) the financial 
reasons for excluding non-citizens; and (ii) the government’s objective of creating self-
sufficiency in permanent residents. The majority of the court held that these were rational 
but insufficient justifications for differentiating between permanent residents and citizens 
because: 

 ‘like citizens, [permanent residents] have made South Africa their home’  and ‘they 
are much in the same position as citizens’; and  

 the inclusion of permanent residents in the social security regime would reflect ‘an 
increase of less than 2 percent on the present cost of social grants’.57 

77. Similarly, in the German case of Hartz IV,58 unemployed individuals and their dependents 
challenged the constitutionality of legislative changes reducing the level of basic subsistence 

                                                      

53 See for example Commonwealth v Human Rights and Equal Opportunity Commission (1995) 63 FCR 74, 87 
(Sheppard J)  
54 2004 6 SA 505 
55 Which appears to be favoured by the US courts – see eg, City of Chicago v Shalala  [1999] USCA7 490; 189 F.3d 
598 (7th Cir 1999). Essentially, the court only looked at the rational connection question, ie, if there was a rational 
connection between the government’s immigration policy and its welfare policy of encouraging the self-sufficiency of 
immigrants. 
56 At [67] 
57 At [59] and [62] 
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grants. They argued, because the benefit amounts did not provide a requisite minimum of 
income to live, they were inconsistent with the dignity clause in article 1 of the German 
Basic Law. 

78. The Federal Constitutional Court (FCC) agreed but considered that, in accordance with 
separation of powers principles, the court itself could not establish the level of subsistence 
benefits in specific quantitative terms. Instead, the FCC examined of the method of 
calculation used by the government to set these amounts. 

79. The FCC held that the government’s justification for determining benefit amounts must be 
based on a sound empirical basis and coherent methods, rather than random estimates. It 
found that the government’s calculations did not meet the requisite standard of justification 
required by a reasonableness review.  The FCC accordingly sent the matter back to the 
government for recalibration of the benefits, using a constitutionally adequate 
quantification procedure.   

80. This is consistent with the suggestion by Australian and courts in other human rights 
jurisdictions, that statistics will be a relevant to a consideration of the reasonableness of 
indirect discrimination.59 

81. While public policy issues pose particular challenges for courts and tribunals, these cases 
from South Africa and Germany show that they are not unsurmountable. Their reasoning 
and remedies are also consistent with separation of powers principles. 

Application of the Islam Methodology: Step 2  

Temporarily set aside any available meaning that is not human rights-compatible under s 30. 

82. To perhaps simplify these questions, in this context, arguably there appears four main 
avenues of interpreting the phrase reasonable in s 8,  

a. One that does not encompass a consideration of additional factors than those 
listed in s 8 (3), (and so does not include a consideration of the lawfulness of ACT 
Health’s conduct as a public authority), and places the obligation on the 
complainant, Dr Wang, to prove reasonableness.  (But may encompass other 
factors not canvassed here, but are not drawn from human rights analysis).  

                                                                                                                                                                               

58  Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court], 1 BVL 1/09, 1 BVL 3/09, 1 BVL 4/09 of 9 Feb. 
2010 (Hartz IV).  English translation at: http://www.bverfg.de/entscheidungen/ls20100209_1bvl000109en.html. This 
discussion drawn from Lucy A Williams, ‘The Role of Courts in the Quantitative Implementation of Social and 
Economic Rights: A Comparative Study’, 3 Constitutional Court Review 2010 [South Africa] (2011) 141.     
59 See for example Kiefel J in Sharma v Legal Aid Queen [2001] FCA 1699, [60: ‘...statistical evidence may be able to 
convey something about the likelihood of people not being advanced because of factors such as race or gender.’ 

http://www.bverfg.de/entscheidungen/ls20100209_1bvl000109en.html
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b. An interpretation that includes a consideration of additional factors than those 
listed in s 8 (3), including the lawfulness of ACT Health’s conduct as a public 
authority, but places the onus on the complainant to show the condition was 
‘unreasonable’. 

c. An interpretation that includes a consideration of additional factors than those 
listed in s 8 (3), including the lawfulness of ACT Health’s conduct as a public 
authority,  but places the onus on the respondent, ACT Health, to show the 
condition was ‘reasonable’.  

d. An interpretation that includes a consideration of additional factors than those 
listed in s 8 (3), including the lawfulness of ACT Health’s conduct as a public 
authority,  but places no onus on either party to demonstrate either 
reasonableness or unreasonableness.  

83. The Commissioner accepts that this is a very simple statement of the relevant factors, and 
the High Court in Waters contemplated a range of other considerations that might also be 
relevant. Many of these might arguably be adopted by the list in s 8(3), but are also not 
further considered in this submission to allow a concentration of the specific considerations 
required by an application of the Human Rights Act.  

84. Based on the above jurisprudence from human rights jurisdictions, interpretation (a) is not 
compatible with human rights. 

85. On the other hand, interpretations (b), (c) and (d) are all arguably compatible. There does 
appear some uncertainty over whether the Complainant or Respondent in a claim of 
indirect discrimination bear the onus of showing the alleged act was 
reasonable/unreasonable, but arguably the more human rights compliant interpretation is 
(c).  

 Application of the Islam Methodology: Step 3 

Examine the remaining available meanings (that is, those that are human rights-compatible).  

Step 3A: If there are one or more available meanings that are human rights-compatible, then that 
meaning, or the one of those meanings required by s 139 of the Legislation Act to be preferred, is 
adopted. 

86. It appears there is only one, remaining human rights compatible meaning (described as 
interpretation C above), and that is that s.8(3) in considering reasonableness, the Tribunal 
should: 



22 
 

Consider additional factors than those listed in s 8 (3), including the lawfulness of 
ACT Health’s conduct as a public authority, and the onus is on the respondent, ACT 
Health, to show the condition was ‘reasonable’.  

 
Step 3B: If there are no available meanings left (that is, there were no available meanings that 
were also human rights-compatible), re-instate the non-compatible available meanings set aside 
at Step 2. 
 
Step 4: Undertake an inquiry under s 28 of the HR Act into whether any of those re-instated 
available meanings can be justified. 

87. Section 28 allows human rights to be limited provided such limitation is demonstrably 
justified in a free and democratic society. In determining what this means, relevant factors 
include under subsection (2): 

 the nature of the right affected;  

 the importance of the purpose of the limitation;  

 the nature and extent of the limitation;  

 relationship between the limitation and its purpose;  

 any less restrictive means reasonably available to 
achieve the purpose the limitation seeks to achieve. 

88. As such, even if the interpretation of s 8 (read in light of s 70) of the Discrimination Act is not 
prima facie compatible, the above factors seem entirely consistent with those in s 8(3) of 
the Discrimination Act, coupled with the additional considerations of the lawfulness of ACT 
Health’s conduct, based on the relevant human rights jurisprudence.  

89. In summary, in assessing reasonableness under s 8 of the Discrimination Act, the following 
are relevant considerations: 

 Arguably the onus is on the respondent to show conduct is reasonable, or at least, 
this is to be judged from a neutral basis; 

 The test is an objective one; 

 Reasonableness is a question of fact determined by taking into account all relevant 
circumstances; 

 These include the non-exhaustive factors in s 8(3); 

 The lawfulness of the conduct of the respondent must be considered (either as part 
of considering those factors listed in s 8(3), or as another relevant matter); 
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 Other relevant factors will include the financial and statistical data available and 
considered by the Respondent in developing the requirement or condition, but the 
Tribunal need not develop its own ‘better’ Policy;  

 The test is not whether there could have been a better decision; 

 It is not however enough to show a decision had a logical or understandable basis.  

ACT HE AL TH’S  PUBLI C AUTHO RI TY  O BLIG ATIONS 

90. As noted by the Tribunal in the Interim Decision, it is unlawful for a public authority to act in 
a way that is incompatible with a human right or, in making a decision, to fail to give proper 
consideration to a relevant human right (section 40B (1)(a), (b) HRA). 

91. As detailed above, even if not included implicitly in the factors listed in s 8(3) of the 
Discrimination Act, ACT Health’s actions in discharging its obligations as a Public Authority 
can be considered in the question of reasonableness.  

92. In the alternative, if not considered in the question of reasonableness, as the Victorian 
jurisprudence above demonstrate, ACAT has the ability to consider if ACT Health has 
discharged it obligations under s 40B of the ACT HR Act.  

HRA s.40B Public authorities must act consistently with human rights 

(1) It is unlawful for a public authority— 

  (a) to act in a way that is incompatible with a human right; or 

(b) in making a decision, to fail to give proper consideration to a relevant human right. 

(2)  Subsection (1) does not apply if the act is done or decision made under a law in force in the 

Territory and— 

(a) the law expressly requires the act to be done or decision made in a particular way 

and that way is inconsistent with a human right; or 

  (b) the law cannot be interpreted in a way that is consistent with a human right. 

93. These obligations are twofold, encompassing a procedural obligation to take into account 
relevant human rights and a substantive obligation regarding the agency’s actions.  

94. In relation to the procedural obligation, the Commissioner submits that this should be 
evidenced by some documentation to show relevant human rights are taken into account 
when a decision is made. For example, some Public Authorities note relevant human rights 
considerations as part of their documented policies and procedures. 60 In Patrick’s Case,  
Justice Bell of the Victorian Supreme Court suggested that obligation to give proper 

                                                      

60 See for example policies under the Corrections Management Act 2007 
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consideration to any relevant human right requires a public authority to consider the impact 
of its decision on the rights of affected individuals in ‘a practical and common-sense 
manner.’61 However, Emerton J in Castles v Secretary to the Department of Justice suggested 
this need not be an overly legal or detailed analysis 

‘Proper consideration need not involve formally identifying the ‘correct’ rights or explaining their 

content by reference to legal principles or jurisprudence. Rather, proper consideration will involve 

understanding in general terms which of the rights of the person affected by the decision may be 

relevant and whether, and if so how, those rights will be interfered with by the decision that is 

made… 

... it will be sufficient in most circumstances that there is some evidence that shows the decision-

maker seriously turned his or her mind to the possible impact of the decision on a person’s human 

rights and the implications thereof for the affected person, and that the countervailing interests or 

obligations were identified.’62 

95. A Public Authority will generally not be liable where it can show it has limited a right in a 
reasonable and proportionate way under s 28 of the HR Act. Chan recently observed, based 
on case law in the United Kingdom, that it is “widely assumed” that the “state should always 
bear the burden of proving that a prima face limitation of rights passes all stages of the 
proportionality enquiry”.  

‘The proper relationship between the state and individual in the post-HRA era calls for placing the 

burden squarely on the state to justify any prima facie infringement of rights.’63 

96. Support for this proposition is found in the recent decision of the UK Supreme Court in 
Aguilar Quila v Secretary of State for Home Department.64 

‘The burden is upon the Secretary of State to establish that the interference with the rights of the 

applicants under article 8... was justified under paragraph 2 of the article’65 

97. Victorian jurisprudence confirms that the onus rests on the respondent to demonstrate this, 
and that onus should be discharged by reference to cogent and persuasive evidence.66 

                                                      

61 Patrick’s Case [2011] VSC 327 at [311]. 
62 At [185] 
63 Cora Chan, ‘The Burden of Proof Under the Human Rights Act’ (2014) 19:1 Judicial Review 46 
64 [2011] UKSC 45 
65 Ibid [44] 
66 This terminology was used in Momcilovic (2010) 25 VR 436 at [146], noting that this decision was subject to High 
Court appeal, although not on this point. See also Re an Application under the Major Crime (Investigative Powers) Act 
2004 (2009) 24 VR 415 at [147] where Warren CJ suggested human rights are guaranteed unless the party seeking to 
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98. Where a Public Authority’s limitation of a right is not proportionate, s 40B(2)(a) provides a 
defence where a public authority could not have acted differently or made a different 
decision because it was expressly required under another law to act that way. The second 
exception set out in s.40B(2)(b) relates to circumstances where a law is incapable of being 
interpreted in a human rights consistent manner. Under s.30 of the HRA, as far as possible, a 
human rights consistent interpretation must be adopted for all ACT laws unless the law is 
clearly intended to operate in a way that is inconsistent with human rights. If a legislative 
provision could be interpreted in two different ways that both achieved the purpose of the 
law, the interpretation that is most human rights consistent must be adopted. However, 
when it is clear that the law in question was intended to operate in a human rights 
inconsistent manner, the public authority is not bound by s.40B(1).    

99. Neither of these absolute defences appear to apply in this matter.  

CON CL USION 

100. While elements of these issues are unsettled, arguably the correct interpretation of s 8 of 
the ACT Discrimination Act is that once indirect discrimination is prima facie found, as is the 
case in this matter, the onus of proving reasonableness is on the Respondent. 

101. The fact that the Respondent is a Public Authority is a relevant factor in determining the 
level of reasonableness to be determined. Part of the Respondent’s onus of proving 
reasonableness includes showing how they have complied with their obligations under the 
s.40B of the Human Rights Act to act and make decisions in accordance with human rights. 
This should include some documentation of how the procedural obligation to take into 
account human rights occurred at the time the policy was made. In determining this 
question, the Tribunal need not necessarily make a definitive decision about the 
appropriateness of the Respondent’s Policy.  

102. Other factors may also be relevant, but this submission focuses on the human rights law 
precedents in this area. 

103. In terms of remedies, whether for the already established direct discrimination or if indirect 
discrimination is found unreasonable, the Tribunal also need not impose a new Policy or set 
of requirements on the Respondent. It may instead oblige the Respondent to develop a new 
Policy based on human rights (and other) considerations.  

Dr Helen Watchirs 
ACT Human Rights and Discrimination Commissioner 
12 June 2015 

                                                                                                                                                                               

limit them can justify the rights being limited according to the statutory criteria contained in s7(2) of the Charter, which 
is similar to s 28 of the HR Act.  
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