
  

Proposed Amendments to the Racial Discrimination Act 1975 (Cth) 

Submission of the ACT Human Rights and Discrimination 
Commissioner 

Thank you for the opportunity to comment on the Exposure Draft of the proposed 
amendments to the Racial Discrimination Act 1975 (Cth). My comments focus on the 
differences and similarities between the Commonwealth law and the ACT Discrimination Act 
1991, which also prohibits racial vilification and racial discrimination.  

I note that the Exposure Draft proposes to shift the Commonwealth protections to align 
more closely with the ACT protections. I wish to emphasise that I do not support such a 
move. In fact, I have consistently advocated that the ACT legislation should be amended to 
align with the current Commonwealth protections. Recent events in the ACT have 
highlighted the importance of having strong protections for racial minorities. I address these 
recent events below. 

Summary 

The ACT and Commonwealth each have legislation covering racial vilification and racial 
hatred respectively. Both laws implement Article 20(2) of the International Covenant on Civil 
and Political Rights which provides that: 

‘any advocacy of national, racial or religious hatred which constitutes incitement to 
discrimination, hostility, or violence shall be prohibited by law’.  

Both laws also implement Article 4(a) of the Convention on the Elimination of All Forms of 
Racial Discrimination which requires Member States to: 

‘declare an offence punishable by law all dissemination of ideas based on racial 
superiority or hatred, incitement to racial discrimination, as well as all acts of 
violence or incitement to such acts against any race or group of persons of another 
colour of ethnic origin.’ 

While the proposed exposure draft Federal amendments would more closely align the 
definition of vilification at the Commonwealth level with the ACT definition, the very broad 
exceptions would render many alleged acts of racial vilification lawful.  

In my view, current Federal racial hatred provisions have a legitimate and proportionate 
limitation of freedom of expression in order to protect the rights of all people to equality, 
including racial minorities. As the Human Rights and Discrimination Commissioner in one of 
only two Australian jurisdictions to have enshrined freedom of expression and the right to 
equality in legislation, I have a unique perspective on how such a balance should be struck. 

Level 4, 12 Moore St  Canberra City Phone: (02) 6205 2222   |   TTY: (02) 6205 1666 Email: human.rights@act.gov.au 

GPO Box 158  Canberra  ACT  2601 Facsimile: (02) 6207 1034 Web: www.hrc.act.gov.au 

 



  

Recent events in the ACT have reaffirmed my strong view that we must never underestimate the 
profound damage that racism, and racial hatred causes to individuals and society.  

I believe that the amendments proposed in the Exposure Draft should not be adopted.  

Current Provisions 

Racial hatred under the Federal Racial Discrimination Act 1975  

Section 18C of the Commonwealth Racial Discrimination Act 1975 (the RDA) was inserted in 1995 
(partly to implement the 1991 Recommendations of the Royal Commission into Aboriginal Deaths in 
Custody, the Australian Law Reform Commission’s 1992 Report on Multicultural and the Law 
Report, and the Australian Human Rights Commission’s National Inquiry into Racial Violence. They 
found pervasive and serious instances of racial abuse and called for leaders to build a culture that 
condemns racism, and encourages tolerance and harmony. Both the Royal Commission and the 
ALRC Report called for a conciliation-based complaint mechanism with civil remedies, which could 
be used by aggrieved people. The original Racial Discrimination Act 1975 did not proscribe racial 
hatred, and a 1983 proposal was rejected due to concerns about freedom of expression. The 1995 
law was modelled on sexual harassment provisions, and makes unlawful ‘acts, otherwise than in 
private, if: 

The act is reasonably likely, in all the circumstances, to offend, insult, humiliate or 
intimidate another person or a group of people; and 

The act is done because of the race, colour or national or ethnic origin of the other person 
or group of people....’ 

Section 5 of the RDA reads in part: 

‘Without prejudice to its effect apart from this section, this Act also has, by force of this 
section, the effect it would have if: 

(f) there were inserted in section 18, after the word ‘person’, the words ‘or by reason that a 
person is or has been an immigrant’. 

The Federal Court in the case of Eatock v Bolt recognised that: 

‘freedom of speech is not limited to expression which is polite or inoffensive...minimisation 
of harm...involves a restraint upon unnecessarily inflammatory and provocative language 
and gratuitous insults. The language utilised should...not simply be directed to disparaging 
those to whom offence is caused... [i]Insufficient care and diligence was applied to guard 
against the offensive conduct reinforcing, encouraging, or emboldening racial 
prejudice...[t]The distortion of the truth...together with the derisive tone, the provocative 
and inflammatory language and the inclusion of gratuitous asides...lacked objective good 
faith.’1 

1 [2011] FCA 1103 (28 September 2011), [411]. 

 

                                                      



Section 18B provides that an act is still unlawful even if a person’s race is one of multiple reasons 
for this action.  Section 18D provides ‘exemptions’ for artistic endeavours, public interest and fair 
comment. Section 18E provides that an employer/principal is liable for the actions of 
employees/agents unless they take all reasonable steps to prevent it.  

ACT Legislation: Discrimination Act 1991 

Racial vilification was included in the ACT Discrimination Act 1991 (from the outset in 1991), and 
s.66 defines vilification and reads in part: 

1) ‘It is unlawful for a person, by a public act, to incite hatred towards, serious contempt for, or 
severe ridicule of, a person or group of people on the ground of their race. 

2) Subsection 66(2) of the Act does not make unlawful – 

a) ‘A fair report of an act mentioned in subsection (1); or 

b) A communication of the distribution or dissemination of any matter consisting of a 
publication that is subject to a defence of absolute privilege in a proceeding for 
defamation; or 

3) A public act, done reasonably and honestly, for academic, artistic, scientific or research 
purposes or for other purposes in the public interest, including discussion or debate about 
and presentations of any matter.’ 

Section 65 defines public act to include: ‘Any form of communication to the public, including 
speaking, writing, printing, displaying notices, broadcasting, telecasting, screening and playing of 
tapes or other recorded material. The Act defines race as including: ‘colour, decent, ethnic and 
national origin and nationality; and any 2 or more distinct races that are collectively referred to or 
known as a race.’ 

Under s.4A(2) of the Discrimination Act race does not have to be the dominant or substantial 
reason for an act, merely one of the reasons why it was done. The objective test for vilification is 
difficult to establish, as the target of incitement is taken to be of the ordinary reasonable audience, 
reader or listener. It is difficult to prove the potential reaction of theoretical third parties, and 
further complicated by the diverse and inclusive nature of Australian society. Section 121A makes a 
person liable for the acts of their representatives (including employees) unless they have taken 
reasonable steps to prevent those acts, eg employers have policies and training of staff to preclude 
vilification.  

The ACT Discrimination Act also creates a criminal offence of serious vilification under s.67 which 
occurs when a person intentionally engages in a public act that is ‘threatening’ (defined as 
intentionally or recklessly threatens physical to person/s or property), and is reckless about 
whether that act incites hatred towards, serious contempt for, or severe ridicule of, a person or 
group of people on the basis of race (as well as sexuality, gender identity or HIV/AIDS status). There 
have been no prosecutions for this offence in the ACT, but I have referred one sexuality vilification 
matter to ACT Policing for investigation. NSW, Queensland, Victoria, SA and WA also have criminal 
sanctions for serious vilification, but WA and NT do not have any civil-based racial vilification 
provisions. 
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Similarities between ACT and Federal schemes 

Currently, both schemes require that the act need only be done because of a person’s race amongst 
other reasons, to be unlawful. They also have similar exceptions covering fair reporting, artistic 
works and acts done ‘in the public interest’. It is generally understood that absolute privilege 
applies to Federal Act through other Commonwealth law, while it is explicitly included in the ACT 
legislation. Vicarious liability is essentially the same under both schemes. 

Differences between ACT and Federal schemes 

The ACT legislation must be interpreted in light of the Human Rights Act 2004 (‘HR ACT’), but there 
is no such specific legislation at the Commonwealth level. Section 30 of the HR Act provides that as 
far as possible, all ACT legislation should be read consistently with human rights. In this case, the 
right to equality (s.8) and rights of cultural minorities (s.27) are particularly relevant. In some 
situations, such an interpretation may lead to the provisions being read more broadly. 

• The nature of the protection against racial vilification under each scheme differs. The ACT 
law is about inciting others to a particular threshold of views. Courts have interpreted the 
word ‘incite’ by its ordinary meaning, which is ‘to encourage or stir up ...urge or persuade 
(someone)’, ‘to urge on; stimulate or prompt to action’. The criteria of incitement can be 
met through comments made about a person or a group, as there is no requirement that 
those comments include a specific call to action against that person or group. There is no 
requirement of intent to incite, nor that anyone was actually incited by the public act.  

• The ACT test to determine whether the act in question incited hatred, ridicule or contempt 
is an objective one, which is more difficult to establish. The target of incitement is taken to 
be that of the ordinary reasonable audience, reader or listener, who is neither impervious to 
incitement, nor a malevolent racially prejudiced person. The test is would the ordinary, 
reasonable listener of the broadcast in question be capable of being incited to hatred 
towards, serious contempt for, or severe ridicule of a person or a group of people? 

• In contrast, the current Commonwealth law is concerned with the impact upon a particular 
person or group; and in particular, whether the act in question is reasonably likely to offend, 
insult, humiliate or intimidate such persons or groups. In Creek v Cairns Post Pty Ltd Kiefel J 
held that the terms ‘to offend, insult, humiliate or intimidate’ are not to be likened to mere 
slights, and that the Court would have to be conscious of the need to consider the reaction 
from the perspective of the person of the racial group described in s18C(1)(b) of the Racial 
Discrimination Act.2 Bromberg J stated in Eatock v Bolt in relation to the subjective test in 
Federal law that ‘to import general community standards into the test of the reasonable 
likelihood of offence runs a risk of reinforcing the prevailing level of prejudice’.3 

• The definition of race in the ACT provisions includes nationality, whereas the 
Commonwealth Act does not. There is no ‘serious vilification’ criminal offence at the 
Commonwealth level involving potential violence. Previous advice provided to the ACT 
Attorney-General has also noted that arguably the Federal provisions might cover some 

2 (2001) 112 FCR 352. 
3 [2011] FCA 1103 (28 September 2011), [253] 
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form of religious vilification which is likely not covered in the ACT, by virtue of the 
Explanatory Memorandum accompanying the relevant amending Commonwealth provisions 
in 1995 referring to Muslim and Jewish people.  

• I believe that in some situations complainants with legitimate concerns about being vilified 
in the ACT may only be able to rely on the Federal law.  

Exposure Draft Amendments to racial hatred under Federal Racial Discrimination 
Act 1975 

The Exposure Draft amendments include repealing s.18B, 18C, 18D and 18E. The changes would 
therefore remove the current s.18B definition that only requires one of multiple reasons to be 
racially motivated for the act to be done because of a person’s race (colour, or national or ethnic 
origin). It would be replaced as follows: 

1) “It is unlawful for a person to do an act, otherwise than in private, if: 

a) the act is reasonably likely: 

i. to vilify another person or a group of persons; or 

ii. to intimidate another person or a group of persons, and 

b) the act is done because of the race, colour or national or ethnic origin of that person 
or that group of persons. 

2) For the purposes of this section: 

a) vilify means to incite hatred against a person or a group of persons;  

b) intimidate means to cause fear of physical harm: 

i. to a person; or 

ii. to the property of a person; or 

iii. to the members of a group of persons. 

3) Whether an act is reasonably likely to have the effect specified in sub-section (1)(a) is to be 
determined by the standards of an ordinary reasonable member of the Australian 
community, not by the standards of any particular group within the Australian community. 

4) This section does not apply to words, sounds, images or writing spoken, broadcast, 
published or otherwise communicated in the course of participating in the public discussion 
of any political, social, cultural, religious, artistic, academic or scientific matter.” 

Similarities if Federal amendment proceeds 

• The tests for what constitutes vilification will be more closely aligned if the Federal 
amendment proceeds, and the law would be more consistent with the ACT approach, which 
is to incite others to feel a certain way towards a group of people because of their race. Like 
the ACT law, it appears no consideration of the particular vulnerabilities or other 
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characteristics of the target group would be considered when the impact is judged on how a 
‘reasonable person’ would react.   

Differences if Federal amendment proceeds 

The amended definition of vilification and intimidation taken together may be narrower that the 
current ACT protection, as ‘intimidation’ means to cause ‘fear of physical harm’. While the 
proposed definition of ‘vilification’ does not include this requirement, it only covers ‘inciting 
hatred’, which is narrower than the term is usually construed, which is degrading conduct. In 
contrast, the ACT legislation includes ‘serious contempt for, or severe ridicule’ as thresholds, with 
the need for fear of physical harm only being required for ‘serious vilification’. 

The exceptions at the Commonwealth level are broadened so that any public act communicated in 
the course of participating in public discussion is exempt, and there is no public interest test. The 
President of the Australian Human Rights Commission, Professor Gillian Triggs has already noted 
that ‘this provision is so broad it is difficult to see any circumstances in public that these protections 
would apply.’4 

The amendments would remove the vicarious liability protection, so that employers and principals 
would no longer be liable for the actions of employees and agents at the Commonwealth level. 
There continues to be no ‘serious vilification’ criminal offence at the Commonwealth level involving 
potential violence, but the requirement of ‘intimidate’ incorporates the test of physical harm to 
person or property. 

ACT Law Not Sufficient 

As Human Rights and Discrimination Commissioner, I have recommended for many years the need 
to generally review the 23 year-old Discrimination Act 1991, particularly in terms of compatibility 
with the HR Act. Under the ACT Government’s Facing Up to Racism: A Strategic Plan Addressing 
Racism and Unfair Discrimination 2004-2008 the Human Rights and Discrimination Commissioner 
was required to investigate the need for amendments to the Discrimination Act in order to 
strengthen racial vilification provisions. In 2006 the then Human Rights Office published an Issues 
Paper ‘Racial and Religious Vilification in the ACT’, which explained how difficult the threshold of 
incitement was to meet, and promoted the need for law reform by instead using the Federal test of 
racial hatred requiring offensive insulting, humiliating or intimidating behaviour, rather than an 
incitement criteria.  

I have provided three recent advices on ACT racial vilification provisions.  

1. In June 2011 I provided advice to an ACT MLA that a commercial radio program posing trivial 
quiz questions about the deaths of asylum seekers in December 2010 was not sufficient to 
meet the ACT racial vilification criteria of inciting racial hatred, serious contempt or ridicule, 
but may meet the criteria in the Federal law of offending or insulting (and possibly 
humiliating or intimidating) another person.  

4 Australian Human Rights Commission, ‘Changes to the Racial Discrimination Act’ (Media Release, 25 March 2014) 
<https://www.humanrights.gov.au/news/media-releases/changes-racial-discrimination-act>. 
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2. In February 2012 I advised the ACT Attorney-General that anti-Islamic (and other anti-
Christian religions) cartoons distributed in letterboxes probably met the strict test of 
incitement, but did not relate sufficiently to the race of the characters, as opposed to their 
religion, which is not caught by ACT vilification provisions.  

3. in August 2012 I provided similar advice to the ACT Attorney-General regarding flyers 
opposing the construction of a Mosque in Gungahlin, noting that it may not fulfil the strict 
incitement criteria to establish vilification. I recommended that urgent law reform be 
enacted to include religious vilification in the ACT Discrimination Act, due to increasing 
incidents of this kind occurring (and being reported in the media).  

The ACT also had the further problem of the former Discrimination Tribunal creating an implied 
requirement that a complainant needs to be personally vilified by the public act in question.5 A Bill 
covering religious vilification in the Discrimination Act was tabled by the ACT Attorney-General on 
22 August 2012, but lapsed with the October 2012 Election. 

Complaints Data 

The ACT Human Rights Commission has increasingly handled more racism complaints than any 
other ground (even overtaking disability as a ground very recently): 

• In 2012-13 we handled 33 race and 8 racial vilification allegations (29% of complaints);  

• In 2011-12 there were 28 race and 13 racial vilification allegations (21% of complaints); and  

• In 2010-11 there were 40 race and 4 racial vilification allegations (25% of complaints).  

This could mean that either a climate of racism is rising, or more people are aware of their rights 
due to: media coverage; organisations developing Reconciliation Action Plans; events celebrating 
significant Aboriginal & Torres Strait Islander anniversaries, the HRC’s Annual Race Roundtables, 
and ACT Multicultural Festivals and Strategies. In my view privileging free speech (eg celebrity 
respondents) to the extent in the proposed amendments should not be at the expense of silencing 
victims, and degrading their dignity. 

In terms of experiences of complainants, we summarise many conciliated cases in our Annual 
Report. Here are brief examples of some vilification allegations: 

• A neighbour told an Asian complainant to ‘go back where you came from’; 

• A retail assistant treated a woman wearing a headscarf very rudely; 

• An African worker was abused and assaulted by other contract staff; 

• An Asian complainant was told to ‘go back where she came from’ at a cafe; 

• An employee heard her employer refer disparagingly to Aboriginal people; and 

• An overseas student was accused of being a ‘terrorist’, and was abused and ejected by a 
security guard. 

5 Daniel Emyln-Jones v Federal Capital Press [2005] DT 577. 
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These recent events reaffirm my strong belief that the protections afforded under the current 
Commonwealth Racial Discrimination Act 1975 must be maintained, and even extended to all 
jurisdictions.  

Conclusion 

While the proposed Federal amendments would more closely align the definition of vilification at 
the Commonwealth level with the ACT definition, the very broad exceptions would render many 
alleged acts of racial vilification lawful. Vilification involving incitement to violence also remains a 
criminal offence at the ACT level, as it is not covered by Federal law, but there have been no 
successful prosecutions in the ACT.  

In my view, current Federal racial hatred provisions have a legitimate and proportionate limitation 
of freedom of expression in order to protect the rights of all people to equality, including racial 
minorities, and should be enacted in the ACT. We must never underestimate the profound damage 
that racism, and racial hatred causes to individuals and society. Self-stigma can result from the 
experience of racial hatred, where a victim can internally absorb untrue stereotypes, and therefore 
diminish his or her quality of life and ability to fully participate in society.6 The United Nations was 
founded on the basis that security and peace are intertwined with human rights protection. I hope 
that current public debate in Australia on the issue of racism strengthens, rather than erodes, the 
human rights of vulnerable people. It would be extraordinary if discrimination law was weaker than 
sporting codes banning racist sledging. 

 

 

Dr Helen Watchirs OAM 

ACT Human Rights & Discrimination Commissioner 

7 May 2014 

6 Malcolm et al, ‘HIV-related Stigmatisation and Discrimination: its Forms and Contexts’ (1998) 8 Critical Public Health 
347, 350. 
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